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Liberty in the Thought of John Locke and
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Religious liberty is an important human right supported by both religious and secular
argaments. This work explores John Locke's Letfer Concerning Toleration and James
Madison's Memorial and Remonstrance and identifies a common theological or
religions argnment supporting religious liberty as the requisite means to satisfy the
duties of conscience fo the Creator. Since individual duty and accountability to God
is a shared premise among theistic faith traditions, this approach to advancing
religious liberty and religious pluralism may have broader appeal and ntility to
reformers in faith traditions not especially responsive to secular arguments.

Key Words: religious liberty, liberty of conscience, religious tolerance,
Locke, Madison

If there is a God . . . it can be expected a priori that He wants a voluntary response born of
Lentine gratitude and humility themselves rooted in reflection and morally responsible choice.
Seen in this light, heresy and even apostasy are morally move accgptable than any hypocritical
attachment to orthodox opinion out of the fear of public sanctions.
' —-Shabbir Akhtar, Muslim Philosopher .

At first glance, one would expect theological or religious arguments
supporting religious liberty to be advanced by theologians ot religious clergy, not
Enlightenment thinkers such as John TLocke and James Madison. Even a
superficial knowledge of religious liberty in the American tradition might prompt
one to identify Roger Williams, John Leland, Isaac Backus and other religious

! While the author was on sabbatical leave, this work was undertaken at The London
School of Economics and Political Science and submitted to reviewets at that
institution. Subsequently, the work was submitted to the Keatucky Political Science
Association for its anmuzal meeting in 2015,
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figures as the contributors of theological or religious atguments on behalf of
religious liberty in the United States. After all, religious thinkers in dissenting,
minority religious traditions, often experiencing persecution by religious
majorities ot by government, would be expected to offer theologically grounded
arguments to protect and advance their own interests. Nonetheless, both Locke
and Madison advanced theologically based arguments for religious liberty that
helped to alter the understanding of the church-state telationship in the West
generally and to elevate the status of religious liberty that we see reflected in the
religion clause of the First Amendment to the U.S. Constitution,

And why might it be important to more fully explicate the theological
foundation of teligious liberty as advanced by Locke and Madisonr First, the
prominent and significant influence of both Locke and Madison in the founding
of the American republic provides greater credibility to theologically based
arguments for religious liberty than would otherwise be the case if we simply
examined the arguments of clergy or theologians advancing the same or similar
arguments fot religious liberty easily assumed to protect their religious interests.
Second, there is the commonly held misconception that religion itself is suspect
in advancing arguments for religious liberty and that this is instead a task
primarily ot exclusively for seculat reasoning, As scholass associated with The
Witherspoon Institute’s Task Force on Intetnational Religious Freedom argue:

It is commonly argued that, in the defense of religious freedom, appeals
to religion itself are somehow illegitimate. Religious freedom, it is argued,
must be grounded in, and defended on the basis of, “seculat” reasoning
about “tolerance” ot about the sheer “necessity” of having to get along
with others in a pluralistic environment. Religion itself cannot supply a
ground for religious freedom, for its own native inclinations are toward
irrational fanaticism and coercion. And so, in this line of thinking, the last
place to look for strong support fot religious liberty is in the convictions
and traditions of religious believers themselves?

Unfortunately, a strictly seculat approach to the grounding of religious
liberty may not only undetmine religious liberty itself domestically in the United
States, but may also undermine the appeal of religious liberty abroad, patticularly
to Muslim reformers who are sympathetic to an Islamic grounding for religious
liberty, but averse to a secular foundation. Tronically, recent decades have seen
the increased seculatization in the understanding of religious liberty in the United
States, according to scholars Michael Sandel, Chris Beneke and Thomas Fatr,
which may work at cross-purposes to both our own historical traditions and our
cutrent national secutity objectives abroad. For instance, Sandel argues that a

2 The Witherspoon Institute Task Force on International Religious Freedom, “Religions
Freedom: Why Now? Defonding an Embattled Human Right (Princeton: The Witherspoon
Institute, 2012), 32.
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mote §ecularized understanding of religious liberty has resulted in the commonly
held view today that it is simply a matter of “choice” or preference rather than a
freedom of “‘COI’ISCiEIl.CE.”j Similarly, Beneke argues that it is not uncommon for
many A@encans to employ the “market model” to view religious liberty like
ecotlomic liberty and, therefore, as a utlity maximizing preference The
implication of the Sandel and Bencke analyses is that a strictly seculatized
understanding of religious liberty makes it difficult to maintain the historically
clevated status of what many have called our “first” freedom enshrined and
profected by the First Amendment. If religious liberty is simply a preference or
ch01.ce, itis hard to see how it maintains its status as a fundamental natural right
but instead is viewed as roughly the equivalent of a civil libetty, civil right 'o;
even policy choice. ,

A- neglect of the theological grounding of religious liberty also has
potenug]ly adverse consequences for U.S. national security interests. While the
promotion of religious liberty abroad, particularly in repressive states, promises
to introduce teligious pluralism and mitigate against religious extremism any
prornot?on effort is seriously undermined if religious liberty is viewed stric;ly ot
even ptimarily as a secular value, Whether we like it or not, most of the world
have been and continue to be religious rather than seculatr in world view.
Conss:q_ue_ntly, religious atguments supporting religious liberty may have greater
promise in appealing to religious and political leaders in those countties
especially threatened by radical Islam. For U.S. foreign policy to be more
productive, then, an effort to explore our own theological foundation to religious
libetty during the American founding period may link to certain reformn efforts
advanc.cd by religious and political leaders in those countries troubled by Islamist
extremism today. In his book World of Faith and Freedom, former Director of the
Office of International Religious Freedom and Geotgetown University scholar
Thomas Farr agrees and atgues that:

[But] in its policy of promoting intetnational religious freedom, the
wotld’s most powetful nation can do better. It can achieve more,than
endless discussions of persecution with foreign ministries and the rescue
of a few souls in the bargain. It can attack the very structures of
petsecution by promoting religious liberty as it was understood by
America’s own founding generation . .. Our foreign policy in general, and
our approach to religion and human freedom in particular, exhibit a

3 Mchael Sandel, “Freedom of Conscience or Freedom of Choice.” In Anies of Faith,
Articles of Peace. Ed. James Davison Hunter and Os Guinness (Washington, DC: The
Brookings Institution, 1990), 75. '

4 Chr'1s Beneke, “The Free Market and the Foundets’ Approach to Church-State
Relations.” Journal of Church and State 52 (2), 2010: 323,
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dangerous disarray and confusion. We must do hetter. Our security and
well-being depend upon it

Notwithstanding the constraints and limits of advancing' American
founding first principles of religious liberty throughout the wotld in th.e 21st
century, the effort to rediscover and revitalize this earl'%er undetstanding of
religious liberty is a reasonable one for discourse on the issue tod‘ay_. 'It seems
rather unreasonable to a ptiori categorically seject the possibility of a
contribution to informed discussion and debate on religious liberty issues, both
domestically and abroad. . '

Although many thinkers have contributed to a theological foundation to
religious liberty in Western civilization, a sutvey of the thought of all or even
most of these thinkers is beyond the scope of this paper. Rather, we narrow out
focus on two of the greatest liberal thinkers in the past several hundred years,
John Locke and James Madison, and we examine the theological-foundauon to
teligious liberty found within Locke’s 1 Letter Concerning Toleration (Lettery and
Madison’s Memorial and Remonstrance (Memoriah, while recognizing that these two
liberal thinkers also advanced powerful, non- or less-theological arguments for
religious liberty as well. Those arguments, however, are beyond the scope of this

inquiry.

LLOCKE’S THREE ARGUMENTS

Tn commenting on Locke’s Legter as a whole, Richard Vernon states r.hat
“the letter itself is an extraordinatily compact web of argumentation and plainly
the result of supremely concentrated thought. Point after point is driven home,”¢
Yet, notwithstanding scholarly debates on different aspects qf the I .etter, there
ate sevetal highly respected scholars who support Mark Goldie’s statement that
“Tocke’s Letter offers three principal atguments for toleration.” Locke
introduces each of the three arguments neat the beginning of the Leter and, 50,
most of Locke’s commentary in the Letter follows from this relatively brief
introduction of the three cote arguments. Let us, then, identify each argument
found in Locke’s Letter before proceeding to the secondary source commentary
and analysis. In the Letter, Locke writes:

First, Because the Care of Souls is not committed to th(; Civil Magistrate
any more than to other Men. It is not committed unto him, T say, by God;
because it appeats not that God has ever given any such Authority to one
Man over anothet, as to compel any one to his Religion. Nor can any such

5 Thomas Fatr, World of Faith and Treedom (New Yotk: Oxford University Press, 2008),
x-xi. : o
6 Richard Vernon, The Career of Toleration (London: McGill-Queen’s University Press,

1997), 9. Ny
7 Mark Goldie, “Introduction.” In 4 Letter Concerning Toleration and Other Writings. Ed.

Mark Goldie Indianapolis: Liberty Fund, 2010), xii.
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power be vested in the Magistrate by the Consent of the People; bezanse
no wan can 50 far abandon the care of his own Salvation, as blindly 1o leave it fo the
choice of any other, whether Pringe or Subject, to presoribe o him what Faith or
Worship he shall embrace (etnphasis mine).3

I the second piace. The care of Souls cannot belong to the Civil Magistrate,
because his Power consists only in outward force: But true and saving
Religion consists in the inward perswasion of the Mind; without which
nothing can be acceptable 0 God. And such is the nature of the

Understanding, that it cannot be compell’d to the belief of anything by
outward Force?

In the third place. The care of the Salvation of Mens Souls cannot belong to
the Magistrate; because, though the rigour of Laws and the fotce of
penalties were capable to convince and change Mens minds, yet would
not that help atall to the Salvation of their Souls. For thete being but one
Truth, one way to heaven; what hope is there that more Men would be
led into it, if they had no other Rule to follow but the Religion of the
Coutt; and were put under a necessity to quit the Light of their own
Reason; to oppose the Dictates of their own Consciences; and blindly to
resign up themselves to the Will of their Governors, and to the Religion,
which either Ignorance, Ambition, ot Superstition had chanced to
establish in the Countties whete they wete botn? . . . Men would owe their
eternal Happiness or Misery to the places of their Nativity.0

These three powerful arguments, deployed by Locke with his anonymous
publication of the Letter in 1689, have not only greatly influenced discoutse on
the church—state relationship in Great Britain since the 17th century, but
discoutse on the church—state relationship in Western civilization more
generally, and the understanding of religious toleration and liberty more
specifically. Moreover, these three related, yet distinctive arguments for religious
toleration have generated a substantial secondary literature assessing and
analyzing each of the three arguments and, in some cases, linking Locke’s
arguments for religious toleration to teligious liberty or liberty of conscience.
This literature is quite vast and dense, but a piece of it is quite relevant to our
current discussion. That is to say, one major divide in the secondary scholarship
on Locke’s Letter appears in the treatment of the first and second arguments.
For instance, Jeremy Waldron argues that the core of Locke’s case is found in
the Letter’s second atgument on the itrationality and ineffectiveness of
employing government coercion in the regulation of religious belief. In
Waldron’s view, Locke’s second argument, although primary to Locke’s case, is

8 John Locke, A Letter Concerning Toleration [1689). In A Letter Concerning Toleration and
Other Weitings. Ed. Mark Goldie (Indianapolis: Liberty Fund, 2010), 13.

? Ibid.

0 1bid., 14-15.

https://digitalcommons.murraystate.edu/crps/vol3/iss1/9 ; _
DOI: 10.61611/2994-0044.1033 ; 6
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quite weak.!? On the other hand, David Wootton rejects Waldron’s position and
argucs instead that the key to Locke’s case is found within the Lemer's first
argument. Wootton says:

1 have itied to show that Proast and Waldron miss the heart of Locke’s
case, which is not about the ineffectiveness of persecution, nor (as
Waldron thinks it should be) about the moral evils of intolerance ot the
pathetic fate of the victims of petsecution. Lacke's entral caim is that there
are certain decisions that it is irrational, and perhaps impossible, to allow others to

weake on our bebalf (emphasis mine}).!?

And, so, for Wootton, Locke’s central claim should be understood in terims
of the first argument rather than the second. Interestingly, the first [at:ld- thlrd]
arguments ate directed toward subjects and are more theological or religious in
nature, while the second argument is directed toward rulets and is more political.
Wootton’s analysis intimates at this distinction when he staies that “the‘ first
argument is not about what is rational for rulers, but what is tational for- sgl_a}ects.
Tt is not rational for subjects to hand over to their rulers [the] responsibility for
deciding what they should believe.”1? This responsibility ot duty to personal
religious belief is so important and so intrinsic to the human petson that both
Tocke and Madison will argue for its fundamental non-alienability or non-
delegation. On the ultimate questions in life pettaining to one’s accountability to
God, it is up to each person to decide regardiess of time and place;. Locke-’s f_jrst
argument in the Letter is advanced as a trans-histotical theological Pnnuple
requiting religious liberty. Madison’s Memoria/ will advance the same claim,

LOCKE*S THEOLOGICAL FOUNDATION IN THE LETTER’SFIRST
ARGUMENT

When we look to the entire Letter, we find that Locke advances the.ﬁrst
atgument throughout the text by both repeating the argument and empl}aslzmg
its importance. Often, Locke employs the word “care” in desctibing the
individual’s responsibility or duty to his soul before God. Naturally, the Wprd
“care” would be appropriately and logically employed by Locke, the physician,
who would advise on caring for the whole person, both body and §0u1. For
instance, Locke says “the aare of each man’s salvation belongs only to blmsel.f”;l4
o, again, “the aare of each man’s soul, and of the things of heaven, which neither

1 Jererny Waldron, “Locke: Toleration and the Rationality of Pegsecudon.” In John
Locke—.A 1 etter Concerning Toleration in Foous. Bd. John Horton and Susan Mendus
{London: Routledge, 1991), 100. .

12 David Wootton, “Introduction.” In Paeftical Writings of John Locke. Ed. David
Wootton (London: Penguin Books, 1993), 104.

13 Thid., 99. .

14 John Locke, A Letter Concerning Toleration [1689]. In A Letter Concerning Toleration and
Other Writings. Ed. Mark Goldie (Indianapolis: Liberty Fund, 2010), 46.
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does belong to the Commonwealth, nor can be subjected to it, is left entitely to
evety man’s self”;'* and, again, “the principal and chief e of every one ought
to be of his own soul first, and in the next place of the public peace.”'s Perhaps
Locke’s strongest statement, buttressing his first argument in the Lester, is when
he develops a more extended theological argument that:

Evety man has an immortal soul, capable of eternal happiness or misety;
whose happiness depending upon his believing and doing those things in
this life, which are necessaty to the obtaining of God’s favor, and are
ptescribed by God to that end; it follows from thence, fitst, that the
observance of these things is the bighast obligation that lies upon mankind,
and that our utmost care, application, and diligence ought to be exercised in the
search and performance of them; because thete is nothing in this world
that is of any consideration in compatison with eternity.1?

These preceding quotes from Locke are not exhaustive, but illustrative of
the importance he places on the first atgument of the Letter. By implication, then,
the third and subordinate atgument of the Le#er derives significant importance
for the individual in ensuring that he or she assumes the care or duty for
“obtaining God’s favor” rather than leaving this most important endeavor to the
capriciousness of civil tule,

Locke’s frequent use of the word “care” is applied to “each man” or to
“evety man” ot to “everyone.” This suggests that each person has an egua/ duty
or obligation to care for his or her own soul before God. And, again, as Locke
says, “Evety man has an immortal soul, capable of eternal happiness or misery;
whose happiness [depends] upon his believing and doing those things in this life,
which are necessary to the obraining of God’s favot, and are presctibed by God
to that end.”8 According to Locke, each petson has an equal duty to not only
pursue God’s favor with the right beliefs, but an equal duty to do those things in
this life that bring God’s favor. This, the most important of human duties
according to Locke, cannot be satisfied without some measure of individual
liberry. Therefore, Locke’s fitst argument strongly implies some measute of
equal liberty in order to satisfy the duty each petson has to God.

Locke’s Second Treatise may be instructive hete, since we find Locke’s views
on equality very consistent in this wotk with what Locke states about equal duty
to God in the Leser. For instance, in the second chapter of the Second Treatise,
Locke’s discussion of natural human equality and God’s sustained property
intetest in human beings suggests each person’s equal duty to God. This would
be cleatly consistent with Locke’s first argument in the Tefer. Locke writes in the
Second Treatise: “For men being all the workmanship of one omnipotent, and

15 Thid, 48.
16 Thid., 49.
17 Thid., 45.
18 Thid,
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infinitely wise maker; all the servants of one sovereign master, sent into the world
by his order, and about his business, they are his property, whose wotkmanship they
are, made to last during his, not one anothet’s pleasure.”? Since God retains a
propetty interest in cach person, each person must exercise stewardship rathet
than complete ownership over his or her person. And a majot stewardship duty,
according to Locke, s to preserve oneself 2 This language in the Second Treatise is
vety similar to and compatible with Locke’s first argument in the Fetter. That is,
Locke’s understanding in the Second Treatise of the natural duty to ptesetve
oneself can be broadly understood as the preservation of both body and soul,
especially since Locke understands the whole person as consisting of both body
and soul. Locke’s fitst argument in the Le#ter, then, on the individual person’s
unalienable duty to exercise care over his soul is dearly consistent with the
injunction to preserve oneself as it is found in the Secomd Treatise. Further, the
individual duty to God for the “care” or the presetvation of oneself, which is a
foundational argument in both the Le#terand the S, econd Treatise, is recognized by
Paul Kelly as an important component in Locke’s view of human morality. Kelly
writes: “the significance of abstract reasoning [in humans] is that it enables each
petson to understand themselves as a part of the created otder and from this
they can reason to their obligation to preserve that otder including [themselves and)
other moral equals as part of the basic moral obligation we have to God.”™!
Similatly, in Kelly’s commentary on private ptopetty and, more specifically, self-
ownership found in Locke’s Second Treatise, Kelly writes: “Locke argues that we
are moral equals who enjoy rights against one another because ultimately we ate
part of the created order and ate therefote the property of God. Because we are
alteady the property of someone else we may not kill ourselves and we have a
duty to preserve onrselves and all others like us, where doing so is not incompatible with
our self-preservation.” This duty to “care” or “preserve” oneself is the
foundation for the natural rights of life, liberty and property Locke specifies in
the Second Treatise. Similarly, one can atrgue that out of Locke’s first aggument in
the Letter, emphasizing the equal, individual duty to care for the soul, is derived
some measure of equal liberty to accomplish the task. Although Locke is not
explicitly arguing for a natural right to religious liberty, it clearly appears to be
implied and latent within his first argument of the Leter.
Yer, this linkage between teligious duty and religious liberty in Locke’s first
argument of the Lester has not been apparent to some scholars. Fot instance, in
her wotk “Locke: Toleration, Motality and Rationality,” Susan Mendus observes

19 John Locke, Second Treatise of Government [1 689]. Bd. Richard Cox (Arlington Heights:
Harlan Davidson, 1982), 4.

2 Ibid.

21 Paul Kelly, Locke’s Second Treatise of Government {London: Continuum Tnternational
Publishing Group, 2007), 33.

22 Thid., 65.
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that “Locke, of course, is no stranger to the notion of individual rights, but in
the fLetz‘er on Toleration he concentrates exclusively on the obligations ,of the
magistrates and says little abour the rights of the tolerated. Indeed, as has been
menuom?d already, the Letter contains no general argument for a righ’t to freedom
‘c‘)f \-vorshlp.at all.”23 Further, as she concludes her argument, Mendus writes that
this, I believe, is a difficulty which lies at the heart of Locke’s discussion of
tolerattgn: thete is no general right to freedom of worship, but still there is
somethmg' very wrong with religious persecution” Perhaps it is because
Mendus, ].1ke Proast and Waldron, is inclined to focus on Locke’s second
argument in the Letter that she has very little to say about the first argument, In
any case, although it is true that Locke does not argue explicitly for reli ious
];l?erty 11n the Letz‘fr, he does argue explicity for the individual’s duty to ca]i for
S ;; Ssg; -—and this duty implies some measure of liberty for the duty to be
Plaul Kelly atgues along similar lines in his work “John Locke: Authoti
Conscience and Religious Toleration.” In this work, Kelly advances the notif_?zr;
that_ fqr chke “the problem of toleration arose from the problem of reconcilin
Chtistian hbc?rty of conscience with the authority of the sovereign legislator 2%
However, this issue of reconciliation was not confined simply to the Lster, ]')ut
tather was the foundational conceptual framework running through Lo;ke’s
early and mature works on religious and civil issues, especially the Tuo Trucis on
Governmeni, .the “Essay on Toleration,” and the Letter on Toleration. Although
acknowledging that the policy prescriptions varied across these works spanning
about twenty-five years, the theoretical sttucture of the argument remained the
same. I-{elly writes: “This essay [Kelly’s] is intended to redirect attention from
the poth presctiptions of these works to the form of argument within which
these policy prescriptions arose. In this way it can be shown that thete is not a
fundamental change of atgument and philosophical purpose between the earl
and the later writings on the relationship between the Christan liberty oji[?
conscience and the sovereign authority of the civil magistrate.”26 This conceptual
frarr}ework was obviously informed by Locke’s Puritan faith tradiion
partl;ularly the tradition’s elevation of “liberty of conscience” and its potentiai
for dissent. Of course, this was even mote fundamentally based upon the effects
of tl‘le Protestant Reformation in which, Kelly writes, “The Protestant emphasis
on fndividual responsibility for salvation created the conditions within which the

i Susact} Mendus, “Locke: Toleration, Morality and Rationality.” In Jehn Lockse—.A

etter Concerning Toleration in Focus. Ed. John Hott d § :

s J on and Susan Mendus (London:

24 Thid., 160.

i) P;ul Ij:lg; “John Locke: Authority, Conscience and Religious Toleration.” Tn John
chke—. ster Concerning Tolsration in Focus. Ed. John Hort dS

{London: Routledge, 1991), 128. J prion sad Susan Hendus

2 Ibid., 127.
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individual conscience became the standard for determining the religious and ethical

requirements of salvation.”? Within the pteceding statement, individual -

responsibility (or duty) and individual conscience {requiring liberty) are joined
together with profound implications for civil authority. Kelly captutes this whf:n
he writes “the magistrate’s task is not the imposition of a uniformity of belief
and worship, but the cteation of the condifions within which individuals can seek
their own salvation in peace. This argument reappears throughont Locke’s writings on the
relationship between Christian lberty of conseence and the civil anthority.”® Of course,
Locke believes that it is a duty ot tesponsibility for the individual to seek his or
her salvation and it is out of this foundational duty that a “Christian liberty of
conscience” is detived and which Kelly finds throughout Locke’s writings.
Further, as Kelly ties the Letter to Locke’s eatlier works, Kelly writes that “as in
the earlier works, Locke atgued that the magistrate had no concern with the
salvation of his subjects, becarnse the responsibility for salvation is placed on each individual
and it is inalkienable’ This is the first argument advanced in the Le#er, in which
an individual’s inalienable duty requires a “Christian liberty of conscience” for
its satisfaction, And, as I have suggested eatlier, Locke strongly intimates in the
Letter that this is an equal duty implying an equal liberty.

Consequently, where Mendus and others see a disconnect between Locke’s
case for toleration and modern religious tights or liberty, Kelly sees a conceptual
framework based upon a theology of liberty of conscience that fits squarely with
Locke’s first argument.

MADISON’S THEOLOGICAL FOUNDATION IN MEMORIAL AND
REMONSTRANCE

Two of the greatest American foundets championing religious liberty were
Thomas Jefferson and James Madison, both from Virginia. And whete
Jefferson’s arguments for religious liberty can at times be understood to
represent a break with Locke’s Le#ter30 Madison’s Memorial (1785) reflects a
common theological foundation with important elements of Locke’s Lezer.
When we actually compare the two documents, separated in publication dates

27 Ibid., 129-30.

2 Thid., 136.

2 Thid., 142.

36 See Daniel Palm’s argument in Religions Toleration and Religions Liberty at the Founding
“that Jeffesson understood the American founding as having taken the dec‘isive step
away from Lockean toleration and toward religious freedom . .. (p. 35). Since Palm’s
purpose in writing is to warn his reading audience not to conflate the concepts of
religious toleration with religious liberty, he neglects to explore continuities such as
common arguments employed in Locke’s Letter and Madison’s Mewmorial.

Published by Murray State's Digital Commons, 2015

et al.: Complete Issue - @lume 3, Number 1 (2015)

13 THEOLOGICAL FOUNDATIONS OF RELIGIOUS LIBERTY

by almost one century, we find important theological arguments for religious
liberty sharing common ground.

Let us, then, turn to Madison’s Memorial, In response to Patrick Henry’s
proposal in the Virginia legislature to apply government assessments for the
funding of Christian clergy, Madison opposed the Henry proposal with his
fifteen point Memorial and Remonstrance. At a general level, Vincent Munoz has
observed that the Memorial “consists of 15 articles. Fach article is written as if to
stand alone, but there is an obvious sequence. Atticles 1 through 4 argue from
principle [and] articles 5 through 14 offer pragmatic reasons for defeating
Henty’s proposed assessment. Article 15 returns to the principle articulated in
article 1. Madison sets forth his doctrine of religious liberty in the first article, ™t
It bears repeating, as Munoz has noted, that “there is an obvious sequence” in
the Memorial with the special importance of article 1 in articulating Madison’s
core doctrine of religious liberry. Article 1 of the Meworial reads, in part:

Becanse we bold it for a fundamental and undeniable truth, that redigion or the duty
which we owe to our Creator and the Manner of discharging it, can be directed only
by teason and conviction, not by force ot violence. The religion then of
every man must be left to the conviction and conscience of every man;
and it is the right of every man to exercise it as these may dictate. This right
25 in dts nature an analienable right. It is unalienable; because the opinions of
men, depending only on the evidence contemplated by their own minds,
cannot follow the dictates of other men: It is unalienable also, becanse what is
bere a right toswards men, is a duty towards the Creator. It is the duty of every man o
render to the Creator snch homage, and such only, a5 he believes to be aceptable fo
him. This duty is precedent both in order of time and degree of obligation,
to the claims of Civil Society. Before any man can be considered as a
member of Civil Society, he must be considered as a subject of the
Governor of the Universe . . 32

Again, if we return to Locke’s first argument in the Le#ter, we read, in part:

Because the Care of Souls is not cominitted to the Civil Magistrate any
more than to other Men. Tt is not committed unto him, 1 say, by God;
because it appears not that God has ever given any such Authority to one
Man over another, as to compel any one to his Religion. Nor can any such
Power be vested in the Magistrate by the consent of the people; because
110 man can so far abandon the care of his own Salvation, as blindly to
leave it to the choice of any other, whether Prince ot Subject, to presciibe
to him what Faith or Worship he shall embrace. For no Man can, if he
would, conform his Faith to the Dictates, of anothet. All the Life and

*! Vincent Munoz, “fames Madison’s Principle of Religious Liberty.” The American
Political Science Revier 97 (1), 2003: 21.

*2 James Madison, Memorial and Remonstrance Against Religions Assessments [1785]. In The
Mind of the Founder: Sonrces of the Political Thought of James Madison. Ed. Marvin Meyers (
New York: The Bobbs-Merill Company, 1973), 9.
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Power of truc Religion consists in the inward and full persuasion of the
mind . . 3

As we compare these atguments, we find several linkages. First, both
arguments are fundamentally teligious or theological in nature rather than
political. The arguments obviously have political implications, however, and
both share in being directed at the individual subject’s ot citizen’s relationship
with God, tather than directed toward rulers on the issue. Wootton made this
same observation in his commentary on Locke’s Leter noted earliet, but it also
applies to Madison’s Memarial. Second, not only in Locke’s first argument, but
throughout the Letfer as 1 reviewed eatlier, Locke speaks of the importance of
“caring” fot one’s soul. Locke clearly sees this as 2 fundamentally important
individual duty, arguably the most important individual duty, similatly reflected
in Madison’s first sentence in the Memorial refetring to “the duty which we owe to our
Creator and the Manner of discharging it . . .” So, both Locke and Madison begin
their atguments with the duty owed to the Creator: Locke then advances an
argument for religious toleration with implied religious liberty and Madison
advances an explicit argument for religious liberty. However, both atguments are
premised on the individual’s duty owed to God.

Third, both arguments advance the notion that this individual duty is
unalienable. Locke says “because no man can so far abandon the care (or duty)
of his own Salvation, as blindly to leave it to the choice of any other, whether
Prince ot Subject . . .” while Madison says “It is unalienable also, because what
is here a right towards men, is a dusy towards the Creator.” Consequently, both
Locke and Madison agree in building their respective arguments that the
individual duty owed God is an unalienable one. This obviously implies some

modicum level of space for individual conscience and points to the broader
framework of authotity and conscience developed by Kelly in his commentary
on Locke’s wotks. It appears that this same framework can accommodate
Madison’s Memorial That is, as I have suggested eatliet, it is Madison’s greater
use and creative deployment of the liberal value of eguality that allows him to
explicitly argue for religious libetty in his Memorial. Mote specifically, we find
Madison elucidating the impottance of individual equality to religious liberty in
his 4th atticle of the Memorial,

Madison writes: “If all men ate by nature equally free and independent, all
men are to be considered as entering into Society on equal conditions; as
telinquishing no more, and therefore retaining no less, one than another, of their
natural rights. Above all are they 1o be considered as retaining an equal title to the free

1 John Locke, A Leiter Concerning Toleration [1689]. In A Letter Concerning Toleration and
Other Writings. Bd. Mark Goldie (Indianapolis: Liberty Fund, 2010}, 13.
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exercise of Rel-z;gz'orz according to the dictates of conscience.”>* Further, Madison a i
]:t)hui C?a.rne arnc‘le tT:llat “as the Bill violates equality by subjecti;g some to ;g(;ucig}ii
ens: . . )
i ;; Ilsg” 315t violates the same principle, by granting to others peculiar
' We cleatly see with this language Madison invoking the natural, pre-political
prmgple of equglity as an important foundation to religious h',bert; MoC:e
zﬁsﬁlggaﬂy, hﬁ;{dlson‘ls cleatly applyi.ng principles found in the Second Treatise,
o bz.an(;;r equilty_ an_d patufal ngk‘lts, to derive a narural right to religious
poer sed upon the individual’s unalienable duty to the Creator. In essence
adison logmglly extends and makes explicit the latent, background valu f"
equahq_z t-'ound‘ in the Letterr However, Madison’s introduction of natural e eliO
and,rehgpus liberty as a natural right in his Memoria/is built upon the pr nc'lnjua t5£_
one’s uflallenable duty to God found also in the fitst argument of Lociee;s Iiiz‘(;
iﬂd this common theological foundation presents a compelling argument thf;
e thf’:ologlcal arguments for religious liberty found in Madison’s Memoria/ and
Lo‘clf;e s Letter continue to have an important place in contemporary Am o
religious, political and legal discourse. pomy nenes

CONCLUSION

. It may come as a sutprise to many that two of i
‘En]%gh‘fenment thinkers in the modern petizd who helped slti;egtf: t:ra:ltu:f ::j
institutions of America deployed theological arguments to advance the cause of
teligious liberty. After all, we might hear some say, “Don’t we have separation
g/f ch.urc.h and -st.ate?” And isa’t that separation clearly in the Lockean and
adisonian Fradmons? Well..., in fact, writing nearly a century apart from on
anotber to different audiences and for different immediate purposes, Locke g
Macglson nonetheless advanced a common theological argument g’roundec?r;n
one’s personal.responsibi]ity to the Creator as the basis for religious liber
Admittedly, this is not the only grounding to religious liberty, but it is Z;
impottant one requiring our attention. There are those who, in fi,i.Ct argue that
the h.u{nan search for transcendence and ulimate reality is naitural tojthegﬁum:n
condl.tlon.and reflects both religious and philosophical inquiry. If this is true, and
E:E: hlsﬁo?:lcal rc_acord sFrongly suggests that it is ttue, then theological argun;ents
thrmr; h;.ggﬁx::h ];I:;ét;;lrd‘m the Western tradifion may have broader relevance
. This is particulatly evident with Locke’s and Madison’s “ i
mmgnahsm” and their simple claim that a person’s inalienable du@e;)éogidl
tequires liberty to satisfy the duty. This individual duty suggests individual

# James Madison, Meworial and Remonstrance Agai i
J \ Igainst Religions Assessments [1785]. In Th
Mind of the Foundzy: Sonrces of the Political Thought of James Madison. B Mar[vin N]Ie 1t;lrs '9
35Nlebwdﬁf'or]«:: The Bobbs-Mexll Company, 1973), 10-11 ’
id., 11. ’ .
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accountability—and this is the foundational link to promoting religious libetty
in each of the world’s theistic faith traditions. That is, in each theistic faith
tradition the individual’s duty and uldmate accountability to Gpd is supremely
important. Locke and Madison agree with this premise and loglcally exten‘d the
argument to include the individual’s libetty to satisfy the duties of consclence
and sense of accountability to God. And petrhaps similar to Martin Lut‘-hfer s
appeal to conscience five hundred years ago, Islamic religious and political
refotmets today may be able to use these concepts and arguments to ad‘vgnce
individual religious libetty and thereby undermine and diminish religious
extremism, 7 o

Of course, a teasonable and modest claim, and the one made in .thJ.S paper,
is that the understanding of religious liberty at the Amer.ican fm_md.mg s}puld
simply be part of the current discoutse on domestic agd mtf‘:mauonal religious
issues. This includes the theological argiiments for religious liberty gdvanced by
John Locke and James Madison. And, of coutse, no one is suggesting that the
Locke and Madison arguments reviewed here offer a “silver bulle” to the very
difficult problems of religious tepression throughout the wotld today. Howeyer,
it is difficult to know in advance how teligious and political leadets, especu_ally
reformers, from different traditions might respond to American founding
arguments. It is also difficult to know in advance how Americans mi'gh.t respond
to a rediscovery of their own first principles. So, with hope and optimism that a
positive contribution can be made to human flourishing in the wotld today, let
the convetsation begin.
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Even though the American Framers self-consciously designed a system of
government that did not depend on an enlightened statesman being at the helm, this
paper argues that they believed statesmanship was not only compatible with
republican government, but that it could act as a kind of antidote to some of the
ailments most likely to afflict it. Scholars today generally dispute this snggestion.
They argue that statesmanship is, in several important respects, positively
antithetical to important democratic ideals. Having surveyed those objections, this
paper argues that the contemporary understanding is flawed hecanse it resls on a
misconeception of democracy and the political regime more generally. A republic js
more than a set of institutions and, in fact, depends on shared beliefs respecting the
true and the just Above all, statesmen preserve and perpetuate the regime’s
foundational opinions and ideals. A look at some of Americas premier statesmen
demonstrates that they were stewards of the most important things at critical
junctures in the country’s history: the principles and bonds of fellow feeling thai
give America its distinctive character and cohesion.

Key Words: Statesmanship, American Founding, Republicanism,
Democratic Theory

Political leaders must attend first, and energetically, to the most important things for which
—William Bennett

The Framers of the American regime were acutely aware of the diseases
most incident to populat government. In Federalist 10, Madison discussed the
threat of faction, the source of which is in human nature itself. Because,
Madison stated, “[E]nlightened statesman will not always be at the helm,” and
“the causes of faction cannot be removed,” he proposed institutional

! William J. Bennett, The De-valuing of America: The Fight for Our Culture and Our
Children (New York: Simon & Schuster, 19943, 92,
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arrangements to control the effects of faction. To reduce the reliance on
statesman, howevet, is not to eliminate its advantage and need. In fact, in every
branch of government the Framers acknowledged the need for men with
statesman like qualities, such as merit, stable character, good judgment and
knowledge of politics. In addition, Jefferson’s Raskfish Gap Report of 1818

proposed an education, “To form statesman, legislators and judges on whom

public prosperity and individual happiness are so much to depend.” He
assumed, like so many of the Framers, that statesmanship was not only
compatible with republic government, but that it could act as a kind of antidote
to some diseases of our constitutional government.

Today, however, statesmanship is not viewed as a remedy; but rather as a
toxin to our government. Richard Ruderman observes that, “The
antidemocratic nature of statesmanship is routinely assumed by writers who
tefer to it as ‘full’ or ‘quasi guardianship’; or ‘strong leadership’; ot the work of
a fliberal commander’ who threatens to become an ‘imperious overlord.””2 It is
denounced as incompatible with democratic deliberation and denigrated as

- undermining democratic participation, What was once viewed as a tonic for a

healthy republican democracy is now a poison. How did this change happen?
Is there still a place for statesmanship in our republic?

This paper argues that there is still a place for statesmanship in our
democratic republic. It begins by identifying the contemporary objections to
statesmanship and takes special notice of an undetlying assumption about
democtacy thar dtives these objections. With the keen observation of Wilfred
McClay, the paper then shows that that assumption of democracy is flawed and
the promotion of a citizen-leader based on that assumption is potentially
dangerous. A revised understanding of our democracy is offered which
demonstrates a place for statesmanship. More specifically, it reveals the need
for a distinctive feature of statesmanship, namely stewardship of the deep,
animating principles of our republic. Drawing on histotical examples, it then
examines how statesmen act as stewards and why statesmanship, as opposed to
the citizen-leader, is vital for the preservation of our republic and its most
cherished principles..

OBJECTIONS TO STATESMANSHIP

Several problems prevent the recovety of statesmanship as an idea and
practice in our democracy. Generally speaking, it appears to conflict with
certain democratic sentiments. To begin with, it is considered an antiquated
and elitist term, A thoughtful defender of statesmanship admitted that to many,
“[S]tatesmanship’ is almost un-Ametican” because it possesses an “elitist and

? Richard 8. Ruderman, “Democracy and the Problem of Statesmanship,” The Review of
Polities 59, no. 4 (1997): 759-87.
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obsolete ting.”? We today are dedicated to the belief in the fundamental
equality of all human beings. Born from this idea is a sense of political equality:
all men are created equal and no one can claim a natural right to rule another
without their consent. Yet, statesmanship appears to flout this sense of
equality, for the term statesmanship invokes a sense of superiority. The
statesman is thought to be superior in his ability to govern the state. What is
more, the person who strives to be a statesman sttives to set himself apart and
above his peers. In The Case for Greatness, Robett Faulkner shows how Kant,
Rawls, and Arendt have influenced us to view the ambition for greatness as
immoral pride and a violation of our dedication to the absolute equality of all
human beings.* '

Statesmanship is also rejected because it is perceived to threaten peace
and stability. Geoffrey M. Vaughan traces this tejection of statesmanship to
Hobbes.> According to Hobbes, the statesman’s virtue is the ability and power
to act in the political sphere. It is this decisive action that Hobbes believes is
intrusive to the political sphere. For Hobbes, stability and secutity are the goals
of political life. In part, stability and security come from settled and common
values. The virtues of flexibility, tolerance, modesty and willingness to listen are
prized for keeping peace and order. By the statesman’s decisive action, Hobbes
argues, he disrupts peace and ordet and creates instability and disorder in the
political sphete. Thus, according to Hobbes, the statesman’s virtue is a threat
to political stability. '

Statesmanship’s most vigotous contemporary objections come from
Benjamin Barber and other deliberative democracy theorists.t Barber views
strong leaders, such as sratesman, as a direct threat to a healthy democracy. For
Barber, statesmen weaken democracy in three ways. First, statestnen natrow
the political participation by citizens. According to Barber, a strong democracy
should encourage active patticipation by citizens in the daily concerns and
issues of democratic life. Barber argues, however, that statestnen contract the
sphere of political activity by making decisions regarding pressing political
affairs, What statesmanship, and liberal democracy in general, does to citizens

7 Herbett Storing, “American Statesmanship: Old and New,” in Active Duty: Publc
Adpministration as Democratic Statesmanship, edited by Peter Augustine Lawler, Robett
Martin Schaefer, and David Lewis Schaefer (Lanham, MD: Rowman and Titdefeld
Publishets, Inc., 1998}, 5.

* Robert Faulkner, The Case for Greatness New Haven, CT: Yale University Press, 2007),
see Chaprer Seven.

* Geoffrey M. Vaughan, “Hobbes on Magnanimity and Statesmanship: Replacing
Vittue with Science,” in Magnaninmity and Statesmanship, edited by Carson Helloway
(Lanham, MID: Lexington Books, 2008}, 67-82.

6 This paper will consider in patticular, Benjamin Barber, “Neither Leaders not
Followers: Citizenship under Strong Democtacy,” in A4 Passion for Demooracy {(Princeton,
NJ: Pringeton University Press, 1998), 95-111.
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is limit their participation to consent alone. Civic participation is tecluce.d' to a
few days a year and only for the purpose of electing others to participate
through representation. "Thus, democracy is defined by the participation of
leaders instead of the participation of citizens. .

Second, statesmen testrict political deliberation and judgment by citizens.
For Batber, our democracy should cteate conditions for and trust the citizens
to deliberate together and make political judgments as much as possil?le.
Statesmen, atgues Barber, too often characterize political matters in technical
terms and questions and thus confine them to political experts, suf:h as
themselves. By defining matters in this way, Batber believes the citizen 1s not
trusted to deliberate and judge political matters. Barber contends that most
political matters and judgments, are well within the range of citizens’ capacity.
Ronald Reagan did not need to know the natute of nucleat powet to .b‘e able to
judge the proper relations with the Soviets and neither do citizens. Citizens, on
Batber’s view, are quite capable of deliberating and judging complex, if not
technically, political issues. The constraining of citizen deliberation gnd
judgment on political matters leaves the citizen wholly reduced to debating
private matters of petsonal choice and excludes them from the public.

Third, statesmen impair autonomy and self-government. Acco-r(_ilng to
Barber, “strong leaders have on the whole made Americans weak citizens.”?
The strong leadet, by acting in place of the citizen, diminishes the role of the
citizen to alien spectator. In short, statesmen wrn electors into followe;rs.
Rather than empowering citizens for self-government, statesmen leave gaping
holes between the leader and the citizen. Fusther, it encourages an attdtude of
deference to authotity. Thus, the strong leader minimizes the realm and idea of
self-government. _

On Batber’s view, a good democratic leader is a faciitating leader® A
facilitating leader empowers people and strengthens and reinforces ciu'z§nshjp.
Such a leader is akin to, argues Barber, a teacher, judge, group therapist and
town moderator—perhaps he would now add community organiger. Like a
teacher, a good leader becomes superfluous. After the leader is fjlr.nsk'led
leading, citizens ate able to carry on without them. Like a judge, a facilitating
leader facilitates the conditions to secute deliberation and judgment by citize.ns.
Like a group therapist, a leader’s success is determined by the degtee to which
the citizen is self-sufficient. In contrast, atgues Barber, strong leaders leave
citizens perpetual hypochondriacs searching for a new leader. Finally, like the
town moderator, which appears to be Barber’s favorite description, a leader
should provide conditions for the community to learn, interact, debate, listen,
organize, deliberate together, and make an informed decision that does not
exclude ot alienate but allow all to live together. It is, howevet, not entirely

7 Benjamin Barber, “Neither Leaders not Followers,” 97.
8 Thid, 103.

https://digitalcommons.murraystate.edu/crps/vol3/iss1/9
DOI: 10.61611/2994-0044.1033

25 THE STEWARD IN STATESMANSHIP

accurate to suggest that Barber is calling for a leader to lead. For, according to
Barber, a healthy democracy does not need leaders, much less strong leaders
like statesmen, only effective citizenship. In short, a good citizen is a facilitating
leader.

Notice that the objection to statesmanship is premised upon an
undetlying assumption regarding democracy. For Barber famously advocates
for a “strong democracy” which is defined by a government where all the
people some of the time in some public affairs deliberate, participate and judge
political matters.” The statesman intetferes with this neatly direct democracy.
In a “strong” democracy, citizens follow their own lead. Such a democracy
trusts and enables citizens to perform civic functions and use public judgment
on political matters. A democracy of this kind, argues Batber, fosters
institutional and practical experimentation with participatory institations.
Indeed, Barber offers several different possible experiments, such as

mandatoty government service, local school districts, neighborhood watch
groups, as examples,

IS AMERICA AN EXPERIMENT?

‘The notion of “experiment” is important here. We should pause to reflect
on this idea of America as an experiment. Doing so, T believe, allows us to
deepen our understanding of Batber’s position. What is more, it affotds us an
opportunity to see the limitations of his position and its potential risk to the
health of our republic. We are greatly assisted in our reflection on experiment
by an essay, “Is America an experiment?,” by Wilfred McClay.1¢ Although he
does not address Barber directly, his essay contextualizes Barber’s position and
aids our understanding of it.

Let us consider the claim that America is an experiment. Is this not a
good thing? An expetiment reflects individual liberty, a questioning spirit, and
progtess. Yet, McClay asserts that, “such statements beg the question of what
an expetiment is and of what it might mean to live in a country that embodies
an experimental spirit.”!! What is the spirit of experiment? Ts it the spirit of
unbridled ctiticism? Is it the spirit of ceaseless questioning? Is it the project of
overturning tradition? Ts it, McClay asks, “the liberty to experiment, to declare
independence from everything that has come before us, to discard the ttied

and embrace the untried—exercising our creativity even if it means reinventing
the wheel?”12

? Benjamin Barber, Strong Democracy: Participatory Politics for a New Age (Berkeley:
University of California Press, 1984).

10 Wilfred McClay, “Is American an Expetiment?,” The Public Interest (Fall 1998), 3-22.
11 Thid, 7.

12 Ibid, 8.
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If America is an experiment, then it must conform to the idea of an
expetiment. What is an experiment? After a review of dictiopary definitions,
McClay concludes that “in all three definitions, experiment is always related to
some specific end, some well defined goal, some truth, hypothesis, pattetn or
principle to be confitmed or disconfirmed.”!* Thus, “the key to an effetl:t}tve
scientific experiment lies in the careful definition of the problem, a definition
that does not change in midstream and that always seeks to identify,
undetstand and harness the laws of nature, not transform or cbliterate those
laws.”14

According to McClay, then, in that sense of scientific experiment America
was an experiment at the outset. McClay cites as an example Federalist #1 where
Alexander Hamilton stated, “It seemed to have been reserved to the people of
this country, by their conduct and example, to decide the important question,
whether societies of men are really capable or not of establishing good
government from teflection and choice, or whether they are forever destined
to depend for their political constitutions on accident and force.”15 Although
the term “experiment” is not used, it is clearly implied in the statement.
Moteover, McClay notes that the tetm experiment is used twenty-four tmes in
the Federalist in a way parallel to this one. In these cases, experiment is meant in
a practical way implying experiments fail and succeed.

The Framets generally held this view of expetiment. McClay reminds us
that George Washington echoed Hamiltons® view in his Fitst Inaugural
Addtess, stating, “I'he preservation of the sacred fire of liberty and the destiny
of the republican model of government are justly considered, pethaps, as
deeply, as finally, staked on the experiment instructed to the hands of the
American people.”16 Consider also Jefferson’s use in a letter to Governor Hall
1802, “We have no interests not passions different from those of our fellow
citizens. We have the same object: the success of representative government.
Nor ate we acting for ourselves alone, but for the whole human race. The
event of our experiment is to show whether man can be trusted with self-
government. The eyes of suffering humanity arc fixed on us with anxiety as
their only hope, and on such a theatte, for such a cause, we must suppress all
smaller passions and local considerations.”'7 In each of these cases, we can see

13 Thid, 10.

14 Thid.

15 See Federalist No. 1, Avalon Project, accessed July 15, 2014,
http://avalonlaw.yale.edu/18th century/fed asp.

16 See Geotge Washington’s Inaugural, National Archives and Records Administration,
accessed July 15, 2014,

http:/ /www.atchives.gov/exhibits /american_originals/inavgext.html.

17 See Jefferson’s letter to Governor Hall, Online Liberty Fund, accessed July 15, 2014,
http:/ /ol libertyfund.org/ titles /757 /87348
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with McClay that here experiment is used as a “careful practical expetiment,
not an open-ended utopian experiment in human engineering or consciousness
transformation.”'® Moteover, the ends are clear—“the presetvation of liberty
and the republican model of government” Like a good experiment, the
problem is stable, the end is defined.

The Framers, though, wete not the only ones to see the nation as an
expetiment. As many of us know, and as McClay reminds us, a young Abe
Lincoln in his speech, “The Perpetuation of our Political Institutions”
observed that the results of our “experiment” were in—America had been felt
to be “an undecided expetiment; now, it is understood to be a successful
one,”1®  Although successful in establishing a nation, Lincoln warned that
success could provide its own obstacles. Lincoln cautions us, “This field of
gloty is harvested, and the crop is already approptiated. But new reapers will
atise, and they, too, will seek a field. It is to deny, what the history of the wotld
tells us is true, to suppose that men of ambiton and talents will not continue to
spring up amongst us. And, when they do, they will as naturally seek the
gratification of their ruling passion, as othets have so done before them.”?0 We
are successful in our experiment to this point, but Lincoln warns us that the
experiment is not complete, We must, as Lincoln states, replace the “pillats of
the temple of liberty...with other pillars, hewn from the solid quatty of
reason.”?! McClay concludes, “In a sense, then, Lincoln saw a perpetuaton of
the spirit of experimentalism, and of experimental utrgency, as a part of any
effort to perpetuate our political institutions.”? The Civil Wat, in that case,
was a “testing” of this experiment.

While it may be the case, as McClay detects, that the scope and chatracter
of the experiment were slightly redefined and expanded beyond the Framers, it
is the “distended language™® of Franklin Delano Roosevelt’s First Inaugural
Address, argues McClay, which begins to change the idea and use of
experitnent. Given the economic conditions of the day, Roosevelt stated that
we needed “bold, persistent experimentation.” And Roosevelt was plain
speaking, What did experiment mean? It meant, “take a method and tty it: if it

18 McClay, “Is American an Experiment,” 11.

19 See Lincaln’s “The Perpetation of our Polideal Institutions,” Teaching American
History. Org, accessed July 15, 2014,

http:/ /teachingamericanhistory.otg/library /index.asp?document=157

20 Thid.

21 Thid.

22 1bid., 12.

23 Ibid., 13.

# Franklin Drelano Roosevelt, “Oglethotpe University Address, May 22, 1932,” in The

- Twe Faces of Liberakism: How the Hoover-Roosevelt Debate Shapes the 214 Cenimry, edited by

Gordon Wood (Salem, MA: M & M Sctivener Press, 2010), 69-75.
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fails, admit it frankly and wy another. But above all, try something.”?5 In this
case, McClay sees that, “{W]e ate 2 long way here from the notion that the aim
of the expetiment is the cultivation of a regime built around ordered liberty,”2¢
Here, he continues, “Roosevelt’s language was pointing toward the sense of
expetiment that we increasingly hear expressed today, one that is more than
willing to entettain the transformation of the American people and nation into
something radically different from what they are and have been.”” We are
condnually remaking, reinventing and recreating our republic. Anything is
possible.

As McClay obsetves, we see this understanding of experiment in Richard
Rotty’s Achieving Our Conntry2® But it is this understanding that is also operating
in Barber’s view of “strong” democracy. For him, our democratic republic is
best undetstood as 4 promising experiment engaged in by a pardcular set of
human beings. All political judgments are expetiments based on considerations
and judgments of the past, and they ate in need of testing through scrutiny and
deliberation. Democtacy, this position assumes, is not founded upon absolute
and eternal truths, such as the nature of man or reason or reality. Rather,
commitment to a set of absolute and eternal truths as the foundations of
democtacy impedes the process of testing and deliberation upon judgments
because it fosters an unwillingness to doubt.

Fot the democratic experiment to work, it needs citizens who not only
possess the ability to doubt their own way of life but also doubt the political
judgments and consensus of our democratic republic. The ability to doubt the
beliefs, practices and traditions of our democratic tepublic, on this view, is
necessaty to prevent the formation of uncritical commitments to political
judgments that could suspend the procedural nature of our democracy, i.e out
democratic experiment. In addition to untelenting social criticism, though, this
position believes citizens need to be able to examine critically with others the
needs of democratic life. Once doubt suspends the habituation to a political
judgment, then, it is necessary to create an environment for ongoing dialogue
in otrder to develop the next useful hypothesis for our society. Accordingly,
citizens must be able to participate with each other in perpetual doubt coupled
with endless critical reflecton and provisional judgment to continue our
democratic republic. Thus, the facilitating leader (a.k.a., the citizen) facilitates
this ongoing conversation, perpetual doubt and endless provisional judgment.

THE DANGEROUS EXPERIMENT

25 Thid.

26 McClay, “Ts Ametica an Experiment,” 13,
27 Thid.

28 Thid., 14.

https://digitalcommons.murraystate.edu/crps/vol3/iss1/9
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“But,” McClay remarks, “the question is whethet everything is therefore
to be open to transformation.” Or, stated differently, Is there something we
cannot expetiment with? In addressing this question, and in consideting the
variety of answers to it, we are exploting a perennial problem, which is to say
that we are engaged with a matter that is consdtutive of and inseparable from
political life. Any particular polity must have begun. But the challenge of
founding is not our central focus here. Rathet, we are preoccupied with the
significantly, but not entirely, different problem of preservation. A healthy
polity is, among other things, one that effectively addresses the problem of its
OwIl preservaton, '

Fotr Batbet and his ik, there is nothing free from expetimentation.
Echoing John Rawls’ “reflective equilibrium,” Barber contends that we must
begin with our existing judgments. These judgments are revised in light of
mutual, ongoing deliberation and judgment® All principles or judgments are
expetimental. Nothing enjoys the status of non-expetimental or non-arbitrary.
Democracy is a procedural politics and does not require shared, non-
experimental beliefs. In fact, it is precisely the demand that something be
indubitable that is the primary threat to democracy. For, as Barber states,
“democracy enjoins constant, permanent motion;” democtracy is a journey
without a destination.3!

Here is whete the idea of experiment in Barber’s position begins to fail to
capture our democratic republic. What is more, Barber’s position on
democracy, and his promotion of a facilitating leader, poses substantial risk to
the perpetuation and health of our republic. The problem stems from a failure
to grasp the nature of our republic and the nature of political life in general. In
short, our democratic republic is not exhausted by process alone. His position
misconceives the nature of our regime because it assumes that right actions (in
the form of skepticism, inquiry, participaton and judgment} are more
important than right thoughts (in the form of opinions and beliefs). In so
doing, he overstates the openness of our republic to and underestimates the
effect of expetimentation on our republic to the potential dettiment of our
regime.

Our regime rests on opinions, QOur regime’s fundamental opinions are
most notably articulated in the Declaration of Independence. 1t is the “self-evident”
truths stated in the Declaration that justify both the dissolving of relations with
Great Britain and the founding of a new, separate, independent and equal
regime. Our regime is founded on the propositions that a) all men are created
equal; b) all men are endowed with unalienable rights; ¢) governments are

2 Thid., 14. .

3t John Rawls, A Theory of [ustice (Cambridge, MA: Belknap Press, 1971), pp. 20 and 46-
53.

3t Batbet, “Foundationalism and Democracy,” in 4 Pastion for Democracy, 23.
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instituted by the consent of the governed to secure those rights; and d) the
people have a right to revolt if they believe the government is failing to secure
those rights, Each of these propositions is important and fundamental to the
character of our regime, No less a student of our democracy than Abraham
Lincoln reminds us, though, that the animating principle of equality in the
Declaration is the “leading principle—the sheet anchor of American
republicantsm.” Deep in the crisis of the Civil War, Lincoln reminded our
nation of this anchor when in the Gestysburg Address he stated, “Fout score and
seven years ago our fathers brought forth on this continent, a new naton,
conceived in Liberty, and dedicated to the proposition that all men are created equal”’
According to Lincoln, it was this proposition about human nature that above
all justified a government of the people, by the people and for the people. This
is because the equality of men makes necessary the consent between men. As
Harry Jaffa states, “[I]t was becanse men are by nature equal; becanse, that is, no
man is by nature the ruler of another, that government detives its just powers
from consent—that is, from the opinion of the governed.”3? When Barber
conceives of our nation, he appears to elevate the notion of participation and
process. This position, however, ignores the fact that participation and process
rests on a ptiot gpsnen about human natire 3

The same is true for the conditions of freedom generally. Freedom is not
guaranteed. There must be a shared conviction amongst the citdzens that
freedom be honored and protected. History is replete with examples where
freedom has been thwarted. Without a kind of sacred support of the
conditions of freedom, these conditions cannot be made secure, and thus
freedom itself may not be protected in our regime. The conditions for
freedom, such as the toleration of free inquiry, must be met in order that
freedom may endute.

‘This misconception of democracy occurs because of a more general
misconception of politics. A political regime is cognizant of its peculiar
character (each individual regime is particular and distinct), grasps what is
required for it to endure, and is willing and able to take the steps necessaty to
do so. Preservation depends on effectively responding to external threats.
Even more important, however—not the least because effective tesponse to

32 Harry V. Jaffa, “Value Consensus’ in Democracy: The Issue in the Lincoln-Douglas
Debates,” in Bgnality and Liberty: Theory and Practice in American Politics (Claremont, CA:
The Claremont Institute, 1999), 82.

35 Tt is not entirely clear that the Framer’s themselves supported a robust, patticipatory
democracy. For the Framer’s, democracy has a tendency to become ovetly factious and
passionate resulting in weakened order and stability. See Federadist #9, #14 and #63.
See also Jennifer Roberts, “The Creation of a Lepacy: A Manufactured Crisis in
Eighteenth-Century Thought,” in Abemian Political Thought and the Reconstitution of
American Democragy, edited by Peter Euben, John R. Wallach, and Jostah Ober (Cornell,
NY: Cotnell University Press, 1994}, 90. .
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external threats depends upon it—is the internal cohesion of the polity. In a
healthy regime, individuals are bound together. This is the tesult of shared
beliefs, especially beliefs regarding the true and just. Shared belief nuttures an
identty. Together, by establishing that the ways of the polity ate sanctioned
and hence worthy, shated belief and the resulting sense of identity make
possible the commitment and sacrifice needed to sutvive over time. Yet,
Barber denies the need for deeply held convictions in politics in general and,
specifically, in our democratic form of politics. :

Ironically, then, Barber’s position promotes the virtues that if pracriced
exclusively could destroy the conditions for the very virtues it intends to
promote. Here is where Barber’s position is most dangerous to our republic. If
it is the case that foundations of some kind are needed fot the establishment of
our fegime, and the conditions of freedom generally, then failute to protect
these foundations could lead to our regime’s demise. Yet, the systematic
dissemination of doubt regarding our foundations and the condidons of
freedom could place our regime in jeopardy. Tncapable of taking anything
seriously, our citizens would be incapable of supporting these needed
foundations. Paraphrasing David Fram, it never seems to occur to those like
Barber that a genuine questioning of “all beliefs” might overturn liberal-
democratic idols.3* This position naively assumes that jettisoning foundations,
relying on common interest and common choice alone will necessarily lead to
the upholding of our democratic ttadition. ‘The citizen who learns to abandon
all commitments and traditions, though, will not necessarily uphold democratc
commitments and traditions. Because our regime is an instance of politics, and
politics cannot escape dependence on convention and opinions, to the degree
skepticism destroys our fundamental opinions, Barber’s position has limited
usefulness for our regime. His position creates the potential for instability
whete we need a measure of stability for our regime to endure.?

3 David Frum, “Book Review of Cultivating Humanity, by Martha Nussbaum,” The
Public Interest no. 131 (Spring 1998): 105-9.

33 The problem identified here is mote than an academic squabble over the nature of
democracy and leadership. This view of democracy and leadership is spreading in
institutions of learning, In the United States today, “leadership” is a popular idea.
Whereas only a few books were published in the 1950s with leadership in the title, in
the past several years there have been dozens of books published, several of which are
bestsellers. Georgia Sorenson, Director of the Centet for Advanced Study of
Leadership at the James McGregor Butns Academy of Leadership, repotts that “there
wete nearly 600 leadership development programs at American post-secondary
institutions in 2000, mote than double the number in 1996. The efforts range from
single leadership resource centers to graduate degree programs in Leadership Studies.”
By and large, these leadership courses, programs and centers follow the view of
democtacy and leadership advocated by the likes of Barber. The perpetuation of this
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A PLACE FOR STATESMANSHIP

What the foregoing temarks indicate is that while Ametica is an
expetiment, it is not an “Experimental Ametica.”?* There are vital principles
that cannot be lost without the loss of our democratic republic. Given that we
have overcome the difficult task of actualizing the principles asserted in the
Declaration, what kind of leadership do we need to pteserve them? Contrary to
Barber, the facilitating leader is too dangerous. Here, I think, is a place for
statesmanship. In place of the facilitating leader, we need to foster
statesmanship, for statesmen act as stewards presetving out vital principles and,
thus, the health of our republic.

In otder to understand how statesmen act as stewards and why this is
beneficial to our republic, it is helpful to recall the idea of steward and
stewardship. From its etymological roots, a “steward” was a keeper of the
ward; a kind of caretaker. What stewards care for may vary but what they care
for is often something beyond their own private interest. Museum cutators are
stewards of historical or art objects; regents are stewards of institutions of
learning; parents are stewards of children. Stewardship, then, “is a social role
individuals adopt toward some other, a role sustained over time.”?” Moreover,
it is the vigilant and responsible supervision of that other, be it an institution,
object or person, entrusted to one’s cate. “To be a steward is to devote a
substantial percentage of one’s thoughts and efforts to maintaining or
enhancing the condition of some thing(s) ot person(s), not primarily for the
steward’s sake.”® To expand on this poin, it is helpful to recount the religious
toots of stewardship. According to the Bible (Psalw 24:1), God has dominion
over all, but he appoints humanity as the stewards of creation. In Genesis 2:15, it
is stated that human beings are intended to serve the garden in which we have
been placed. Within the religious notion of stewardship there are two
dimensions. First is the dimension of protection or preservation. In Psalw 27:2,
it suggests a need for preserving that which God has granted to us. In addition,
the Old Testament contains the story of Joseph where he is depicted as a
servant who oversees possessions, but does not own them, and predicts
potential developments and creates ambitious proposals. Second is the
dimension of progress or growrh. In Mafthew 25:14-30, there is a parable of
“talents,” which may tefer to money or abilities. The parable suggests that
people are accountable and responsible to God and that which is entrusted to

view in courses, programs and centers, then, heightens the potential danger to our
republic and its cherished ptinciples.

3 McClay, “Is Ametican an Experiment,” 14,

3 Jennifer Welchman, “The Virtues of Stewardship,” Fmvironmental Ethics, 21 (Winter

©1999), 411-423,

38 Ihid.
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us should be improved; improved not only for us the stewards but for all of
God’s people. At the heart of stewardship, then, lies a responsibility for
protecting and developing that which is entrusted to one’s care.

How does this idea relate to statesmanship? Let’s recall the idea of
statesmanship. What is statesmanship? It is a kind of leadetship. Leadership,
though, is a broad term under which there are many different kinds of
leadership depending on aim and context. For example, there is educational
leadership, business leadership, political leadership, etc. Statesmanship is a
form of political leadership. Its unique context is the political realm or the
state. The statesman, though, is not a politician. The politician ains for his own
good. He says and does what the electotate wants to hear and see so that he
can be re-elected. The politician is self-interested rather than interested in the
public good. The statesmen, however, aims for the public good; he aims for
the good of the state. As a student of human natute and politics, he possesses
the ability to discem it in the midst of particular circumstances and acts with

prudence to acquite it. At times, statesmanship requires rising above the private

passions of citizens, persuading them to do what the public good requires by
prudently subjecting them to critical examination and, when appropriate, even
tesisting them. The statesmen’s focus on the goal, namely the public good,
makes him distinct from a manager. A manager is focused on process and
ofganization. A manager oversees the process to ensure maximum efficiency.
The goal, and the wisdom of the goal, is lost to the manager. The goal is always
on the mind of the statesman. The statesman may engage in the management
of details, but always with 2 sense of the higher goal in mind, namely setving
the good of the state.

So, the statesman serves the state, But what makes a state a state? The
essential character of a state is the “thing that belongs to all and yet which
cannot be divided up and parceled out to each citizen. That public thing, that
thing which is held truly in common, is a common view of the public good.”
This common view helps integrate membets into the beliefs, practices and
traditions of the city. Rituals, literature, and codes of conduct all emanate from
this central view of the public good and work to integrate citizens. To not feel
the magnetic pull of the ideal is to be outside of the state. Yet, while this vision
integrates, it also excludes. Tt excludes by defining those who do not feel its
pull, who do not know the right thing without thinking, who do not share the
values of this way of life as outsiders. A state, then, is this complex of values

unified by an image or ideal of the public good that defines its way of life, its

character.
Recalling our epigraph from William Bennett, the statesman’s
responsibility is to attend first, and energetically, to these underlying opinions

¥ Motton J. Frisch and Richard G. Stevens, American Poiitical Thonght: The Philosaphic
Dimension of American Statesmanship New York: Chatles Scribner’s Sons, 1971), 7.
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and ideals, which are the most important things. Put more succinctly, the
statesman’s duty is to cate for the state’s vital principles* It is in fulfilling this
duty that we find the steward in statesmanship. Like a steward, the statesman
serves something othet than his own private gain. Rather, as caretaker of the
state, he cares first and fotremost for the good of the state. His service, like the
steward, has two dimensions. He protects the vital principles to preserve the
constitution of the state. In addition, he ewhances the state by warding off both
external and internal threats and working to improve the conditions for the
floutishing of the state’s vital principles. That is, like a steward, the statesmen’s

- tesponsibility is to preserve the state’s vital principles and improve the

conditions for their perpetuation.

A few brief examples illustrate the steward in statesmanship. A useful
llustration is Abraham Lincoln during the crisis leading up to and durng the
Civil War. As a young man, Lincoln had won a place both in the Illinois
legislatute and U.S. congress. Bur by 1849, ar the age of 40, Lincoln left politics
to study law, For fifteen years, he remained out of politics and may bave for
the remainder of his life, but in 1854 he re-entered politics opposing the
Kansas-Nebraska Act. What prompted him to return to politics was a deep
concern that a, if not #he, vital principle of our republic, namely that all men are
created equal, was violated by this act. As we know, the act allowed the repeal
of the Missouri Compromise which blocked the extension of slavery. ‘The
repeal meant the extension of slavery and possibly the perpetuity of inequality
which in Lincoln’s mind meant the continued violation of the principles
asserted in the Declaration. For Lincoln, our experiment could not succeed
without faithfulness to our vital principles. Lincoln thus rose up to challenge
the degradation of our principles and through perseverance, prudence and
remaining faithful to our Constitution, Lincoln served to preserve our Union
through an intense, prolonged domestic crisis that threatened our continuation
as a Union. In addition to preserving our principles, he also enhanced the
conditions for principles to floutish. As he had stated in the Lyceum Address
of 1838, the old pillats of liberty had fallen and we, the descendants of the
Founders, must supply the temple of liberty with other pillars, “hewn from the
solid quarty of sober reason” Through Lincoln’s “cold, calculating,
unimpassioned reason,” he set forth a “new birth of freedom”™ which

40 The statesmen’s devotion to the state is what separates him from, say, the activist or
advocate. The activist is less interested in the preservation of the state and more
interested in particular issues like civil injustices. As Joseph Fornieri stated in a personal
conversation, it is the difference between Lincoln and Frederick Douglass. Wheteas
Lincoln’s priority was saving the Union, abolitionists, like Douglass, advocated for civil
and political rights and were willing to go outside of the framework of the Union to
achieve their goals. See Joseph Fornieti, Abraham Lincoln, Philosopher Statesman
(Carbondale, IL: Southern Tllinois University Press, 2014).
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strengthened our republic and its pillats of liberty, In these ways, Lincoln
fulfilled his duty as a statesman by acting as a steward to both preserve and
enhance our cherished principles.

In perhaps a less dramatic moment, Calvin Coolidge’s speech on July 4,
1926 commemorating the 150% anniversary of the Founding illustrates a
moment of stewardship of our vital principles.#! Duting this period, a new
progressive philosophy of human nature and politics, notably found in
Woodrow Wilson, Oliver Wendell Holmes, John Dewey and others, was
gaining in tecognition and influence. In this speech, however, Coolidge
teminded us all of our vital principles and cautioned us against rejecting them,
He srared, . :

About the Declaration there is a finality that is exceedingly restful. Tt is
often asserted that the wotld has made a great deal of progress since
1776, that we have had new thoughts and new experiences which have
given us a great advance over the people of that day, and that we may
therefore very well discard their conclusions for something more
modern. But that reasoning can not be applied to this great charter. T all
men are created equal, that is final. If they are endowed with inalienable
rights, that is final. If governments detive their just powets from the
consent of the governed, that is final. No advance, no progtess can be
made beyond these propositions. If anyone wishes to deny their truth o
their soundness, the only direction in which he can ptoceed histotically
is not forward, but backward toward the time when there was no
equality, no rights of the individval, no rule of the people. Those who
wish to proceed in that direction can not lay claim to progress. They are
reactionary. Their ideas are not more modern, but more ancient, than
those of the Revolutionary fathers.

To those in the roaring twenties caught up in the growing materialism of
the era, he stated,

We live in an age of science and of abounding accumulation of matertal
things. These did not create our Declaration. Our Declaration created
them. The things of the spirit come first. Unless we cling to that, all our
material prospetity, overwhelming though it may appear, will tun to a
barren sceptre in our grasp. If we are to maintain the great heritage
which has been bequeathed to us, we must be like-minded as the fathers
who created it. We must not sink into a pagan matetialism. We must
cultivate the reverence which they had for the things that are holy. We
must follow the spiritual and moral leadership which they showed. We
must keep replenished, that they may glow with a more compelling
flame, the altar fires before which they worshiped.

41 See Calvin Coolidge’s “Speech on the 150t Anniversary of the Declaradon of
Independence,” accessed July 16, 2014,
http:/ /teachingamericanhistory.org/library /index.asp?document=41.
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In both of these statements, Coolidge reminds us of our vital principles
and encoutages us to sty true to them. In this way, he acts as a steward
pteserving our principles that define us as a republic and will allow us to
endure as a republic,

Another example may be Franklin Delano Roosevelt®2 Like Lincoln,
Roosevelt needed to demonstrate the viability of our democratic republic in a
petiod of crisis. The circumstances, however, were different. First, there was
the ctisis of the deptession, The economic crisis was unprecedented; there
were massive dislocations in the economy. Coupled with this crisis, and what
made this crisis distinct from Lincoln’s, was an external threat by two
alternatives in Communism and Fascism. In this case, America was tested not

42T state it “may be” an example because there is considerable controversy over what
exactly Roosevelt preserved. He did preserve liberal democracy from its ewo
alternatives, but at what price to out republic as limited government and self-
government? We see this controversy played out duting the years leading up and after
the 1932 election between Herbert Hoover and Franklin Delano Roosevelt. Both men
intended to he stewards of “Our American System,” as Hoover put it, but their
interpretations of that system and what to steward proved contentious. Hoover called
for a return to our Ametican system, by which he meant “a particular conception of
self-government in which decentralized local responsibility is the very base. Further
than this, it is founded upon the concepton that only through ordered liberty,
freedom, and equal oppertunity to the individual will his initiative and enterprise spur
on the march of progress.” Herbert Hoover, Campaign Speech, New York, Qutober 22, 1928.
Indeed, Hoover stated in 1932 that his “first duty” was to “preserve unfettered that
dominant American spitit which has produced out enterptise and individual character.”
Hoover, Presidential Nomination Address, Sent to the Republican National Convention,
Washington, D. C.,, 1932, Franklin Delano Roosevelt also claimed to be perpetuating our
American system, but his intetpretation differed dramatically from Hoover. Whereas
Hoover appeared willing to let individuals and markets alone respond to the economic
ctisis, Roosevelt called for unprecedented government involvement. With frequent
references to Jefferson, Hamilton and the Constitution, Roosevelt claimed to be using
government to march along the path of “teal progtess, of real justce, of teal equality
for all our citizens, great and small.”” Frankiin Delany Roosevelt, Presidential Nomination
Address, Demseratic National Convention, July 2, 1932, When accused of suspending private
entetptise, Roosevelt claimed he would use government intervention to seek the
“guarantee the survival of private enterprise by guaranteeing the conditions under
which it can work,” Franklin Delano Roosevelt, Address on the Survival of Private Enterprise,
Outober 23, 1936. In contrast to Hoover, Roosevelt believed that “a new idea has come
to dominate thought about government, the idea that the resources of the nation can
be made to produce a far higher standard of living for the masses of the people if only
government is intelligent and energetic in giving the right direction to economic life.”
Frunklin Delano Roosevelt, Address onr Constitution Day, Septensber 17, 1937. Both men, 1
believe, intend to be stewatds of the American system; the problem emerges over what
constitutes, in this case, the “American system.” The controvetsy here between Hoover
and FDR is still playing out in our curtent political context.
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as a mere example of democracy in the world, but as “the vety citadel of liberal
democracy.” The economic crisis called into question the very existence of
liberal democracy as opposed to its two powetful alternatives that were
growing in allegiance in the T).S, and throughout the wotld. Like TLincoln,
Roosevelt was faced with a challenge to the perpetuation of out republic. To
Roosevelt’s credit, he won “allegiance of a restive democratic nation and, at the
same time, moderated its extremist tendencies toward state cotpotatism on the
one hand and the class strugple on the other.”® Here too Roosevelt acted as a
steward by preserving our republic against the threat of alternatives.

These brief illustrations demonstrate the steward in statesmanship. Each
of these individuals to a greater or lesser extent is attempting to care for out
republic. This task is absolutely critical for our perpetuation. If our principles
and the conditions that support them are dissolved, “that bond of fellow
feeling which fellow-citizens feel for each other is destroyed.”# Citizens begin
to wonder what binds them together; what makes them a public. Without this
common, public good unifying the state, the state itself will evaporate.

STATESMANSHIP, STEWARDSHIP AND EDUCATION

Let us conclude reflecting on the steward in statesmanship by observing
the critical role of education in perpetuating out republic. For the
statesmanship to do his wotk, he must fotm and reform the character of the
citizens by calling “forth from them a readiness to behave in way which is good
for them and for the country as a whole.”s The perpetuation of out republic is
made difficult by a number of external and internal threats. The external
threats, though serious, are not of most immediate concetn. As Diana Schaub
observes, we can identify our external threats by refetence to only two days,
September 11% and December 7t Even after September 112, no one really
believes that our nation is threatened seriously by an external force. For
example, as rapid as China is growing, they are just now obtaining their first
aircraft carrier by retro-firting an old Russian model.

As noted by Lincoln, it is the potential of internal threats that poses the
most serious harm. And it is the prevention of these internal threats to our
nation which is a statesmen’s tnost immediate concern, Even before Lincoln,
Tocqueville in Democragy in America worried about an excessive materialism that
would rob us of our “most sublime facultes” and “spititual views” that
supported our republic.¢ In his Lycens address, Lincoln identified “time” and

43 Frisch and Stevens, Awmerican Political Thought, 16.

# Ihid., 7-8.

45 Prisch and Stevens, American Political Thought, 8.

4 Alexds de Tocqueville, Democragy in America, Volume IL, Part IT, Chapter 15, accessed
July 16, 2014, heep:/ /etext lib.virginia.edu/etcbin/ toccer-
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“usurpation” as possible threats. In the first case, time deprives us of the living
memory of the Revolution and that which it stood for. The principles that had
been understood in the beginning are lost to sight, covered-over, distorted,
repudiated and forgotten. In the second case, “the very passions that proved a
pillar of liberty at the time of the nation’s framing will, it later days, become
instruments for demagogic manipulation and demolition.” Usurpation occuts
almost imperceptibly and slowly loosens public opinion dissolving that bond of
affection to the public good.

In order for the statesmen to perform his duty as a steward and preserve
our vital ptinciples and, thus, the health of our republic, he must educate
Americans in the meaning of their original chatters. Failing to achieve this task,
we risk the dissolution of the glue that binds us together. Batber does
recognize the importance of education through schools and civic associatons
for our republic. The problem is that he furnishes our republic with citizens
possessing the manners and morals of the university classroom. His
educational scheme would cultivate the talking virtues. He argues that citizens
need to possess a skeptical attitude and questioning spifit to help prevent
extreme conformity and obedience, Citizens, on this view, need to exercise
these vittues to ward off habituated thoughtlessness and blind allegiance which
are potentially detrimental to our republic. The exercise of these virtues is
critical to check the creeping conformism that could endanger our sacred rights
and liberties.

The exelusive exercise of the talking virtues, however, is not enough for our
republic, or any political regime, What Barber and others fail to understand is
that the talking virtues are not enough because our republic is not solely based
on practices and piocedures. Rather, our republic is based on opinions which
undeylie the practices. Therefore, these principles themselves need support.
Support does not come from excessive questioning and unbridled skepticism,
but rather from a measure of loyalty and affection for our republic.

A political regime, including our own democratic regime, will need to
exercise political virtnes to some measure by some degree in our population.
Political virtues are those habits and dispositions needed to sustain every
political regime.#” Political virtues aim to sustain the core principles, practices

new2Pid=TocDem2.sgm&images=images/modeng8edata=/texts/english/modeng/pa
rsed&tag=public&part=36&division=div2.

# For a broad discussion of political virtues see: J. Budziszewski, “Religion and Civic
Virtue,” NOMOS 34 (1992): 49-68; Amy Gutmann, “Democracy and Democratic
Education,” Studies in Phifosophy of Eiducation 12, no. 1 (1993): 1-9; Robert Audi, “A
Liberal Theory of Civic Virtue,” Social Philosophy and Poliey 15, no. 1 (Winter 1998): 149-
70; Russell Bentey and David Owen, “Ethical Loyaldes, Civic Virtue and the
Circumstances of Politics,” Philosopbical Explorations 4, no, 3 (2001): 223-39; Will
Kymlicka and Wayne Notrman, “Return of the Citdzen: A Sutvey of Recent Wotk on
Citizenship Theoty,” F#bics 104 (Januaty 1994): 352-81; Hedinda Paver Studer,
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and traditions of a regime. For example, the political virtue of motal courage—
“the willingness to fight on behalf of one’s country”—wilt be needed to defend
against the threat of an external foe.”® By obeying the laws, citizens mold their
behavior to hold up the regime’s core ideals. Thus, the political virtue of law
abidingness needs to be fostered in citizens. Self-restraint of passions, speech
and actions is needed to ensure a degree of political stability. If passions,
speech or actions are left completely unchecked, then they may attack and
weaken the cvic bonds that sustain the regime. If weakened, the regime is
more likely to falter. Thete must be a kind of regulation against an internal
threat to the regime and the political vittue of self-restraint may act as that
regulator. In addition, “[L]oyalty-—the developed capacity to understand, to
accept, and to act on the core principles of one’s society” s critical to
motivating action on core beliefs and traditions® Any consistent action,
though, will require commitment. To be committed to something, such as a
regime, tequires a personal investment. A commimment will be forged when it
becomes part of our identity. If we conceive of identity as the “way that a
person organizes all the personal identifications, ideas and feelings that have
continuing importance in the person’s life,” then, according to William
Damon, it is important to foster a positive emotional attachment to a regime.5
Only through a positive emotional attachment will consistent action occur. As
Lincoln so aptly was aware, to prevent the dissolution of our expetiment which
we have so bravely and honorably fought for, we must “[Ljet reverence for the
laws be breathed by every American mother, to the Hsping babe, that prattes
on her lap.” Let reverence for the laws “become a political religion.”st Only if
these virtues are cultivated in our citizens can we as a republic survive and
tlourish. In otrder for the statesmen to perform his duty as a steward, he must
oversee the cultivation of these virtues to preserve and enhance our vital
principles.

CONCLUSION
This paper began by taking notice of contemporaty objections to
statesmanship. These objections were largely premised upon a flawed

“Liberalism, Perfectionism, and Civic Vittue,” Philosophical Explorations 4, no, 3 (2001):
174-92; Mark Kingwell, “Defending Political Virtue,” The Philpsophical Fornm 27, no. 3
(Spring 1996): 244-68; Victoria M. Costa, “Political Liberalism and the Complexity of
Civic Virtue,” The Southern Journal of Philosgphy 42, no. 2 (Summer 2004): 149-70,

8 William Galston, Liberad Purposes: Goods, Virtues, and Diversity in the Liberal State
{Cambridge: Cambridge University Press, 1991), 221-2.

49 Thid.

¢ William Damon, “Restoring Civil Identity Among the Young,” in Making Good
Citizens: Education and Civi Society, eds., Diane Ravitch and Joseph P. Viteritd (New
Haven, CT: Yale University Press, 2001), 135.

51 See Lincoln’s “The Petpetuation of our Political Institutions.”
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understanding of our republic. As a result of this conception of democtacy, a
view of leadership for our republic was promoted, namely the facilitating
leader, which on reflection posed a setious danger to us our continuation. With
the keen assistance of Wilfred McClay, we recognized that our republic stands
on undetlying ptinciples and that these principles must be preserved and
enthanced fot our continuation. On this view of our republic, a place for
statesmanship emerged. Statesmen, acting like stewards, care for the state and
its vital principles. Like Lincoln’s statesmanship illustrates, they preserve and
enhance our republic for the furure, Especially through careful oversight of the
education of citizens, and in contrast to contemporaty objections, statesmen
can help to maintain a healthy democratic republic.

https://digitalcommons.murraystate.edu/crps/vol3/iss1/9
DOI: 10.61611/2994-0044.1033

tience, Vol. 3 [2015], No. 1, Art. 9

39 THE STEWARD IN STATESMANSHIP

REFERENCES

Audi, Robert. “A Liberal Theory of Civic Vitte,” Sogal Philosophy and Pokigy 15, no. 1
(Winter 1998): 149-70.

Barber, Benjamin, Stroug Democragy: Participatory Pofitics for a New Age. Berkeley:
University of California Press, 1984.

Barber, Benjamin. “Foundationalism and Democracy.” In A4 Passion for Democragy, 19-
30. Prnceton, NJ: Princeton University Press, 1998.

Barber, Benjamin. “Neither Leaders nor Followers: Cidzenship under Strong
Democracy.” In A4 Passion for Democragy, 95-111, Princeton, NJ: Princeton
University Press, 1998,

Bentley Russell and David Owen, “Bthical Loyaldes, Civic Virtue and the
Citcumstances of Politics,” Philasophica! Escplorations 4, no. 3 (2001): 223-39.

Budziszewski, J. “Religion and Civic Virtue,” NOMOS 34 (1992): 49-68.

Coolidge, Calvin, “Speech on the 150" Anniversary of the Declaraton of
Independence.” Accessed July 16, 2014, Teaching American History. org,
http:/ /teachingamericanhistory.org libraty /index,asp?document=41.

Costa, Victotia M. “Political Liberalism and the Complexity of Civic Virtue,” The
Southern Journal of Philosophy 42, no. 2 (Summer 2004): 149-70.

Damon,William. “Restoring Civil Identity Among the Young.” In Making Good Citizens:
Education and Civel Society, eds., Diane Ravitch and Joseph P. Viteritd, 122-141.
New Haven, CT: Yale University Press, 2001.

Faulkner, Robett. The Case for Greatness. New Haven, CT" Yale University Press, 2007.

Fornieri, Joseph. Abrabam Lincoln, Philosopher Statesman. Carbondale, IL: Southern
Tinois University Press, 2014.

Frisch, Morton |. and Richard G. Swevens. American Political Thonght: The Philosophic
Dimension of American Statesmanship. New York: Chatles Scribner’s Sons, 1971.

Frum, David. “Bool Review of Cultivating Humanity, by Martha Nussbaum.” The Public
Interest 131 (Spring 1998): 105-9.

Galston, William, Liberal/ Purposes: Goods, Virines, and Diversity in the I iberal State.
Cambridge: Cambridge University Press, 1991,

Gutmann, Amy. “Democracy and Democratic Education,” Studies in Philosephy of
Eduication 12, no. 1 {1993): 19,

Hamilton, Alexander, James Madison, and John Jay. “Federalist No. 1.” Accessed on
July 15, 2014, Avalon Project,
hop://avalonlaw yale.edu/18th century/fed01.asp.

Hoover, Herbert. “Campaign Speech, New Yotk, October 22, 1928." In The Tuo Faces
of Léberalism: How the Hoover-Roosevels Debate Shapes the 21% Century, edited by
Gordon Wood, 35-38. Salem, MA: M & M Sctivener Press, 2010.

Hoover, Herbert, “Presidential Nomination Address, Sent to the Republican National
Convention Washington, D. C., 1932.” 1n The Tow Facer of Liberalisnz: How the
Hoouver-Roosevelt Debate Shapes the 21% Century, edited by Gordon Wood, 104-
113. Salem, MA: M & M Scrivener Press, 2010.

Jaffa, Hatry V. “Value Consensus’ in Democracy: The Issue in the Lincoln-Douglas
Debates.” In Equality and Liberty: Theory and Praciive in American Politics, TT-92.
Claremont, CA: The Claremont Institute, 1999,

22



et al.: Complete Issue tume 3, Number 1 (2015)

Timothy L. Simpson 40 ' 41  THE STEWARD IN STATESMANSHIP

Jefferson, Thomas. “Letter to Govetnor Hall.” Accessed July 15, 2014, Online Liberty
Fund, http://olllibertyfund.org/titles /757 /87348,

Kingwell, Matk. “Defending Political Vittue,” The Philosophical Forum 27, no. 3 (Spring
1996): 244-68.

Washington, Geotge. “First Inaugural Address.” Accessed July 15, 2014, National
Archlves and Records Admlmsttatlon

Wclchrnan, Jenmfer “The Virtues of Stewardship.” Enviroumental Ethics 21 (\Wmter

Kymlicka, Will and Wayne Norman. “Return of the Citizen: A Survey of Recent Wotk 1999): 411-423.
on Citizenship Theoty,” Ezbics 104 January 1994): 352-81.
Lincoln, Abraham, “The Perpetuation of our Political Institutions.” Accessed July 15,
2014 Teachmg Amcucan History. og,,
[ .

McClay, Wﬂfred “Is America an Experlment'-‘  The Public Interest (Fall 1998): 3-22.

Rawls, John. A Theory of Justice. Cambridge, MA: Belknap Press, 1971,

Roberts, Jennifer. “The Creation of a Legacy: A Manufactured Crisis in Eighteenth-
Centuty Thought.” In _Athenian Political Thought and the Reconstitution af Anterican
Democragy, edited by Peter Euben, John R. Wallach, and Josiah Obet, 81-102.
Cotnell, NY: Cotnell University Press, 1994,

Roosevelt, Franklin Delano. “Oglethorpe University Address, May 22, 1932.” In The
Town Faces of Liberalism: How the Hoover-Roosevelt Debare Shapes the 217 Caniury,
edited by Gordon Wood, 69-75. Salem, MA: M & M Scrivener Press, 2010.

Roosevelt, Franklin Delano. “Presidential Nomination Address, Democtatic National
Convention, July 2, 1932.” In The Two Faces of Liberalisne: How the Hoover-
Roosevelt Debate Shapes the 21¢ Centary, edited by Gordon Wood, 95-103.
Salem, MA: M & M Sctivener Press, 2010.

Roosevelt, Franklin Delano. “Address on the Survival of Private Enterprise, Octobet
23,1936 In The Two Faces of Liberakism: How the Hoover-Roosevelt Debate Shapes
the 27% Century, edited by Gordon Wooed, 303-306. Salem, MA: M & M
Setivener Press, 2010.

Roosevelt, Franklin Delano. “Address on Constitution Day, September 17, 1937.7 In
The Two Faces of Liberalism: How the Hoover-Roosevelt Dobate Shapes the 214
Century, edited by Gordon Wood, 357-364. Salem, MA: M & M Scrivener 7
Press, 2010. ‘ v

Ruderman, Richard S. “Democracy and the Problem of Statesmanship,” The Rewew of i
Politics 59, rio. 4 (1997): 759-87.

Storing, Herbett. “Ametican Statesmanship: Old and New.” In Aative Duty: Public
Administration as Democratic Statesmanship, edited by Peter Augustine Lawler,
Robert Martin Schaefet, and David Lewis Schaefer, 5-32, Lanham, MDx:
Rowman and Littlefield Publishers, Inc., 1998.

Studet, Hetlinda Pauer. “Liberalism, Perfectionism, and Civic Virtue,” Philosgphical
Explorations 4, no. 3 (2001): 174-92.

Tocqueville, Alexis de. Demacmgy in Ammm Volume i, Part 1, Chapter 15. Accessed

Vaughan, Geoffrey M. “Hobbes on Magnamnnty and Statesmanshlp Replacing Virtue
with Science.” In Magnanimity and Statesmanship, edited by Carson Holloway,
67-82. Lanham, MD: Lexington Books, 2008. )

Published by Murray State's Digital Commons, 2015 23 |




Commonwealth Review of Poli

THE COMMONWEALTH REVIEW ¢ Volume 3, Number 1 ¢ 2015

© Kentucky Political Science Association
http:/ /www kpsaweh.org/ CRPS

Explaining State-Level Student Dropout
Rates: The Impact of Exit Exams and Public
School Resources

Martin Battle

Murray State University
martin.battle@murraystate.edu

James C. Clinger

Murray State University
jelinger@murraystate.edu

This paper examines one key indicator of school performance, the dropout rate
among the public school students at the state level from 1998 to 2002, using a pooled,
eross-sectional time series research design. In this analysis the effects of high
stakes testing (i.e., exit exams requived for gradunation), funding levels, and other
school resources are examined. The results indicate that exit exams have no
statistically significant effects upon dropout rates. Per pupil expenditures do not
seem to reduce dropouts and may in fact have a positive effect at the state level.
However, the analysis indiecates that high pupil to teacher ratios and popunlafion
change increase dropout rates. In addition, collective bargaining among public
school teachers is found to reduce dropout rates. These findings indicate that mmch
of the fear that exit exams will lead to massive dropout rates is misplaced.

Key Words: Kentucky, Education Policy

Many educators, parents, and scholars have been concerned with the
problem of students dropping out of school without receiving a diploma for
some time now. This is a matter of general policy concern because there is
considerable evidence that dropping out of high school is related to many
undesited consequences. For example, high school dropouts earn less, are less
likely to remain in the labor force, are more likely to be unemployed, are less
likely to be healthy, and are more likely to be incarcerated than individuals who
graduate from high school (Laird, DeBell, and Chapman 2006).

Some scholars have argued that the amount of spending at the IK-12
educatdon level impacts the dropout and graduadon rates of students. Clune
(1994) and Collins (2004}, among others, contend that adequate funding is
often lacking to provide enough resources to enable students to reach state
educational standards and more general academic goals. Howevet, much of
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the extant literature on the financing of schools shows that figuring out how
much is “enough” when it comes to resoutces for education is a difficult task
(see, generally, West and Peterson 2007). Not “enough” funding for resources
is usually argued to have an adverse impact on dropout rates. Even if there is
“enough” funding, there is not an easy way to know for sute that the resources
are being distributed in a way that will reduce dropout rates.

In recent years, several states have begun to requite high school students
to pass exit exams before graduation. This step has been adopted to ensure
that graduating seniors meet at least some level of academic proficiency, and
to motivate students, teachers, and parents to make sute that proficiency is
achieved. However, some critics (e.g., Amrein and Berliner 2002; Berliner and
Nichols 2007; McNeil, & a/. 2008) contend that these “high stakes tests have all
kinds of undesirable consequences for student leatning and dropout rates,
Although this research has been met with significant criticism, particularly on
methodological grounds (see, e.g., Raymond and Hanushek 2003; Greene and
Winters 2005; Wilkins 2008), it seems inmitively plausible to contend that
students who fail or who fear failing an exit exam might become discouraged
and drop out of school. '

This paper will examine the effect that funding levels, othet measures of
school resources, and exit exams have upon dropout rates in public school
systems across the United States. A number of addidonal factors, relading to
the demographic and socioeconomic background of students and their schools
will also be studied.

LITERATURE REVIEW

Approximately five percent of the high school students in the United
States drop out each year and a rising number of these students are obtaining a
General Educational Development (GED) certificate rather than a regular
diploma. The percentage of GED passers in the United States between the
ages of 16-24 has increased over the years 1996-2002 (U.S. Department of
Education, National Center for Education Statistics 2006).

One possible cause of this problem might be an inadequate amount of
resources devoted by schools to keeping students on track for graduation.
Alack of funds (or a skewed distribution of funds among schools and school
districts) has long been blamed for a number of problems facing public
educaton.  Usually these distributional issues have been attribured to the
dependence of public school systems on local property-tax revenues.  These
differences in revenues have led to some dispatities in expenditures between
rich and poor school districts {see, e.g.,, Biddle and Betliner, 2002). These
differences also lead to dispatities in student access to services and programs,
some of which may affect the propensity of a student to remain in school.

Initial efforts to eliminate dispatities in revenues and expenditures among
districts in states have been difficult, with questionable impacts wupon
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measurable school and student performance.  Yer one of the more recent
developments made in response to these funding disparitdes has been a shift
in focus from the effort to equalize educational spending to one creating
adequacy in educational funding for all districts. Adequacy, not equality, was
the key consideration in court litigation detetmining the consttutionality of
state school-finance arrangements, starting with Kentucky’s Supreme Court
case Rose . Council for Better Education (1989) 790 S.W.2d 186, Ed. Law Rep.
1289 (Clune 1994). Instead of emphasizing equality in pet-pupil spending,
courts now stress provision of high minimum outputs as the primary goal in
financing schools (Clune 1994},

Adequacy, however, is difficult to define as measure. There are no
universally accepted methods available to determine adequate funding levels
for different types of students. The relationship between educadonal inputs
and outputs has never been fully understood and figuring out the level of
resources that are needed to produce a certain level of achievement is
challenging (see Hanushek 1986; 1989; 2003).  Cettain students and school
systems may require higher levels of resources to achieve desired petformance
goals, therefore a crucial part of an adequate system would contain additional
resources for students that have special needs. Odden (1999) notes that
because of this, adequate funding will most likely vary depending on student
and district characteristics.  Many state constitutions tequite that the state
education system be ‘thorough and efficient,” ‘unifotm,” ot ‘equally open to all’,
State courts have applied these standards in various ways in many coutt cases
over the last three decades (see West and Peterson 2007).

As stated eatlier, extant empirical research is mixed on the queston of
whether expenditutes on school resources have a positive effect on most
students’ outcomes. The same is true with exit exams. Amrein and Betliner
found evidence linking exit exams and dropout rates but Carnoy and Loeb
(2002) and Greene and Winters (2004) found no evidence of such a
relationship. Rumberger (2001) summatized extant teseatch by saying that
dropping out is a complex process and that many facrors, including personality
traits, the home envitonment, prior educational expetiences, economic
conditions, contribute to dropout decisions over a long petiod of time. Still
other factors that could come into play include GED acquisition policies,
retention policies, compulsory school attendance laws,  labor-market
oppottunities and policies, graduation requirements, teenage pregnancy, family
wealth and income, parental educational background, and prior student
academic achievement (Rumberger 2004; Landis and Reschly, 2011),
Intuitively, one would suspect that exit exams increase dropping out, but the
empirical research calls that into queston, Possibly students in states with exit
exams ate motivated to work harder to attain proficiency in the tested subject
matter, ot perhaps the level of performance needed to pass is set so low by
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state policymakers that the impact of the exams is negligible (see Greene and
Winters, 2004; cf. Borg, Plumlee, and Stranahan, 2007).

In any case, more research on these phenomena is warranted. In the
analysis reported here, the effects of state-required exit exams and state-level
school resoutrces are examined. Other factors that might affect state level
dropout rates are also included as control vartiables.

DATA AND METHODS

The method of analysis that utilized here is a pooled, cross-sectional time
seties analysis. Because of the structure of the data, with states by yeat as the
unit of analysis, ordinary-least-squares regression is not approptiate. Pooled
cross-sectional data often suffers from autocortelation, which, while not
biasing the coefficients, does lead to smaller standard etrors. Also, analysis of
such data may suffer from heteroscedasticity, which again will undetestimate
the standard ertots (Sayrs, 1989). Tests of the data showed that both
autocorrelation and heteroscedasticity were a problem, so the use of QLS
would have led to an over-estimation of the statistical significance of the
independent variables. To overcome these problems the analysis used
regression with panel-corrected standard errors, and accounted for
heteroscedasticity and autocorrelation (Beck and Katz 1995).

Initally, the analysis used data from 1998-2002 for all fifty states. The
limited availability of data for some independent variables for certain states
make it difficult to examine a longer time period. In any case, this time petiod
approximates that examined by Amrein and Berliner. Ultimately, the analysis
was conducted on the thirty-eight states for which adequate amounts of data
were available. Dropout rate is defined here as the event dropout rates that
measure the percentage of public school students in grades 9-12 who dropped
out of school between one October and the next. More specifically “the event
dropout rate estimates the percentage of public high school students who left
high school beiween the beginning of one school year and the beginning of the
next without earning a high school diploma or its equivalent (e.g., a General
Educational Development certificate, or GED). It can be used to track annual
changes in the experiences of students in the U.8. school system” (Laird,
DeBell, and Chapman 2006, 1). These data were reported by the states to the
U.S. Department of Education, National Center for Education Stadstics.

While the dependent variable in the state-level analysis is dtopout rate, the
ptincipal independent variables are pupil/teacher ratios, number of teachers,
salary of teachers, per pupil expenditures, median income, and the presence of
exit- exams. Per pupil expenditures is defined hete as the average current
expenditures per pupil in a given year. Per capita expenditures is the amount
of dollars spent, divided by the U.S. Census Bureau estimated resident
population, as of July 1, the previous year. Estimates also reflect revisions
based on the 1990 Census of Population. Data on the number of teachers and
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average salary of teachers was taken from the Common Core of Data (CCD)

set. The Common Core of Data (CCD) is a program within the U.S..

Department of Education’s National Center for Education Statistics (NCES)
and was one of the two main sources for the independent and dependent
variables. ‘The other main source was the U.S. Census Bureau website
census.gov, The NCES annually surveys all public schools, education agencies,
and all state agencies throughout the United States. The CCD has three
divisions of information: general descriptive information on schools and
school districts, data on students and staff, and fiscal data. Data on collective
bargaining of teachers by state was derived from the NCES Schools and Staffing
Survey (1994).

Median income was taken from the U.S. Census Buteau site for each year
and state, All dollar figures were converted to constant dollars using the price
deflators posted on the Department of Labor Buteau of Labor Stadstics web
site {U.S. Bureau of Labor Statistics 2009). States having exit exams were
assigned a score of 1 and the states that did not have exit exams with a score
of 0, using the listing of eighteen “high-stakes testing states™ provided by
Amrein and Betliner (2002).

Additional variables are added as controls, These include the percentage
of public school teachers in the state covered under collective batgaining for
the state, and the percentage change in population in the state for the perdod
from 1998 to 2002. ‘The collective bargaining wvariable is included because
many scholars believe that teacher unionization may have adverse (see
Peltzman 1993; Peltzman 1996; Hoxby 1996) or alternatively beneficial
(Steelman, Powell, and Carisis 2000; Milkman 1997) impacts on student
outcomes. Other research indicates that collective bargaining has no net effect
on dropout rates (Lovenheim, 2009). The population change variable is
included because significant movement of households could affect recorded
dropout tates in two ways. First of all, movement of students across districts
could cause school officials to lose track of students, thereby causing them to
be recorded as dropouts, whether they have actually quit school or not.
Secondly, frequent movement of households could affect dropout tates in a
causal way if transient students fail to adjust to new surroundings.  Once
discoutaged by a new move, they may do badly in school and drop out
altogether.

Fot this analysis we controlled for autocorrelation using the Wooldridge
(2002) test, which is especially designed for panel data.  After discoveting
significant autocorrelation, panel-corrected standard errors were used in
making the estimations. We also estmated model with an AR1
autocorrelation structure, using STATA.  Tronically, the results, summarized in
Tables 1, are not strikingly different from results detived from using ordinary
least squares tegtession with year dummy variables included to impose
stationarity. Some observations were notable oudiers, but excluding them
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trom the data set did not substantially affect the findings. - The next section
discusses these results.

Table 1. State Level Dropout

Rate 1998-2002 Coefficients
Variables (Z-Ratios)
(Constant) -20.341*

~2.87
States Has Exit Exam 0191
957
Per Pupil Expenditures ($1000s) A03*
2.07
Pupil to Teacher Ratio 38
3.58
Average Teacher Salary -.0001
~1.62

Percentage of Public School
Teachers Covered under

Collective Bargaining -.0175"

-3.92
Median Family Income ($1000) -.00001

- -64

Population Change 19.757*

258
P 6752507
R square . 8675
Wald x* 68.52
Number of Ohservations 184

DISCUSSION

Table 1 reports statistical results for the prmary model containing the
vatiables discussed in the section on data and methods. This model evaluates
the effect of expenditures, pupil teacher ratdos, median income, and exit exams
on dropout rates. The z-ratios indicate the statistical significance of the
independent variables.  First of all, per pupil expenditures seem to lead to
slightly increased dropout rates, In other words, the more spending per pupil
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means that there will be an increased dropout rate, although the effect is
telatively small in a substantive sense.  However, the rato of students to
teachers increases dropout. Presumably a state that wished to reduce dropout
by reducing the student-to-teacher ratio would have to inctease expenditures in
that functional category, even though the analysis reveals that the overall effect
of expenditures in general is to increase the dropout rate.  As expected,
population change increases dropout while, less obviously, the extent of
collective bargaining reduces it.

Some of the most important results are those that are not statistically
significant.  For example, exit exams do not appear to have any impact
whatsoever upon dropout, nor does state level median family income.  The
non-effect of exit exams differs from the conclusions reached by Amtein and
Betliner, although it is consistent with other research. The lack of impact for
median family income may be highly aggregated nature of the variable.
Virtually all education reseatch, using individual students as the units of
analysis, finds that sodoeconomic status is related to student outcomes, but
state-level measures of the same variable may not have a discemible effect.
Teacher salatries also have no effect, which could also be a result of the level of
aggregation ot the failure to control for labor market characteristics (Loeb and
Page 2002).

CONCLUSION
This study desctibes some fairly controvetsial findings (and non-findings)
Exit exams at the state level do no# appear to affect dropout rate, as some

- education researchers have argued. Per pupil expenditures appear to increase

dropout at the state level. High pupil-teacher ratios, which should be affected
by per pupil expenditure levels, appear to increase dropout rates, This
suggests that how money is spent may be much more important than how
much is spent. Collective bargaining of school teachets, which may affect
the demand for more expenditures and more teachers, also seems to reduce
dropout rates.

Obviously research on these issues should not stop here. Ideally, analysis
on smaller units of analysis such as individual schools and even individual
students should examine these relationships more closely. A better measure
would be at the level of the individual school. Better still would be measures
of dropout with the individual student as the unit of analysis. Perhaps then
some of these complex relationships will be undetstood.
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In fudicial Politics in Polarized Times, Thomas Keck adds to contemporaty
scholarly accounts of judicial politics relying on his own analysis of two
decades of litigation in the salient areas of abortion, affirtnative acton, gay
tights, and gun rights to describe the role of the coutts in times of political
polarization. In Keck’s description of polatized America, supporters on both
the left and right engage in litigation continually to achieve their goals. Judges
have reacted to the constant litigation not “simply as umpires, tyrants, or
servants of whoever won the last electon, but also by demonstrating their
distinctive judicial values and practices.” Therefore, the author contends that
the policies and politics of the contemporaty culture wars are greatly different
than they would have been if the constitutional litigation did not exist.

Judicial Politics in Polariged Times should be placed on the required readings
list for political science and legal studies undergraduate students that desire to
further comprehend the complex sub-field of judicial politics during a time of
polatized national politics. The book is a prolific source of data that analyzes
the complex interplay between court rulings and movements for and against
policy change in four politically salient issue areas. The only recognizable
drawback of the book is the tedious chronological descriptions of the legal
wrangling between interest groups in both the federal and state court arenas.

In chapters one and two, Keck describes in great detail the evoludon of
the legal standards of abortion case law during the Clinton, Bush and Obama
administrations. The author cogently shows how new judicial appointments to
the nation’s highest court changed the Court’s approach to abortion bans.
Keck methodically covers gay rights and affirmative action legal maneuvering
to demonstrate how policy advocates on both sides of the issue constanty seek
to reverse legislative defeats by convincing judges to block enforcement of
recently enacted policies. Although most efforts are unsuccessful, the author
emphasizes the point that such lawsuits will likely continue in the near future
because of their potential benefits to the interest groups’ members, political
agenda and publicity.
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As a result of the partisan divide across the federal judiciary, Keck casts
doubt in chapter three on the notion that judges ought to be desctibed as
neutral umpires. Moreover, he finds that both voters and judges are for the
most part equally polarized on partisan lines, despite the fact that the votets are
exptessing policy prefetences and the judges are asked to apply existing legal
rules. Keck’s research reveals that Democratic judges’ vote mote similatly to
their partisan counterparts in the legislative branch than do Republican judges.
In contrast, Republican judges vote like Republican legislators only on the
affirmative action issue. Keck believes that these patterns are likely the result of
the constraining force of legal doctrine from the United States Supreme Court.
The author pleads with federal judges to vote in less polatized ways. He
acknowledges that despite Democrats having won the popular vote in five of
the last six presidential elections, the Republican Party will remain close to

majority control of the federal courts. Keck concedes that federal judges need’

not be perfect umpires, but they do need to endorse bipartisan interpretations
of the law with some continuity.

In chapter four, Keck emphasizes that most tights-based lawsuits
continue to be unsuccessful. On both sides of the ideological spectrum,
partisan activists solicit judges to reverse democratically enacted policies far
more often than judges actually do so. According to the authot’s data analysis,
the federal appellate judges tuled favorably on only 33.4 percent of the rights
claims that they heard. Keck is quite thorough in citing invalidated policies
actoss the ideological spectrum to illustrate the point that the U.S. Supreme
Court has adopted a bipartisan approach to thwarting the democratic will of
the legislative branch of government.  The author maintains that judicial
* politics is sometimes an avenue of democratic politics rather than an alternative
to 1t

In chapter five, following a discussion of Dahl’s thesis that the US
Supreme Court decisions ate consistent with national public opinion and
Rosenberg’s contention that the Court’s rights-protecting decisions tend to be
inconsequential and counterproductive, Keck presents an opposing statement
that both popular and unpopular rulings consistently have significant effects on
policy, in both intended and unintended directions. The author analyzes four
categorical responses to court rulings that clarify the complex set of actual
teactions to controversial judicial decisions. The four ovetlapping categories
are resistance, compliance, compromise and innovation. Therefore, when
confronted with a rights-protecting judicial decision, legislators most of time
have a range of policy responses available to them. Keck maintains that
legislative and executive officials occasionally respond to policy change from
the judicial branch with more radical policy changes. He contends that even
temporaty legal victories may have the effect of provoking significant policy
experimentation before they ate undone. For example, in the same sex
masriage issue area, the judicial dedisions of the Massachusetts Supreme Court
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altered the status quo by prompting a slow but steady proliferation of state-
recognized legal categories for heterosexual relattonships. Judicial rulings are
part of an ongoing policy process rather than an end to political discussion.

In the last chapter, Ieck evaluates whether the interaction of judicial and
legislative branches of government is producing policy outcomes that are
adequately responsive to the democratic will. Then, he underscores the main
point of the book that contentious rights-protecting judicial decisions are tarely
final in any substantial way. The author contends that peither the court rulings
of the past years nor the stoty of judges as umpites fully explains the role that
courts have been playing. Keck rebukes the argument that courts are powerless
institutions and instead maintains that their decisions have profound political
effects. For further research, Keck suggests that scholars interested in the long-
term policy impact of litigation, should meticulously distinguish between
investigations whether litigation words as compared to whether lidgation
matters. In-addition, the author goes on to say that lawyers and judges
reshaped political development and policy outcomes in fundamental ways. He
admonishes researchers to be on the lookout for a range of potential
unintended. consequences. Keck advocates that scholars should eschew the
attempt to isolate the independent effects of separate policymaking institutions
acting in the same legal sphere, and instead compare the actual policy change
that emerged from the interaction of judicial, legisladve, and administrative
lawmaking with the counterfactual policy change that one might expect to have
surfaced from a system of legislative and administrative institutions acting
alone.

Keck points out that at least three of the four policy issue areas that were
examined in the book would be significantly different in the absence of
independent judges and rights advocates determined to appeal to those judges.
The author finds that the LGBT rights litigation interesting because it has
proven essential both where the public is hostile to gay rights and where the
public is supportive.  The lesson learned is that rights-based litigation
campaigns may sometimes push policy forward even when they ignite
significant counter mobilization and do not maintin consistent judicial
support. Another lesson drawn by Keck is that rights-based litigation can
sometimes hold policy stable in the face of considerable pressure for
regression.  In contrast, the gun rights litigation was not as necessary because
they do not lose in the legislative arena very often. Keck claims that from the
policy advocates’ viewpoint, litigation does not always work but under certain
conditions it may serve as a valuable tool. From the policy analysts’
petspective, the outcomes ate precisely unintelligible without examining the
role played by lawyers and judges in several ongoing policy conflicts.

In conclusion, Keck emphasizes the point that judges do not have the last
word in rghts-protecting decisions because they more often ttigger continual
conflict. In the abortion issue area, Justce Scalia has complained that Ree ».
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Wade tendered compromise unlikely for the future and mandated that the
entire issue to be resolved uniformly at the national level. The author thinks it’s
misleading to characterize landmark decisions as an end to democratic
deliberation and debate. He instructs scholars that the true legitimacy question
is not the frequency or scope of judicial review bur its bipartisan deployment.
Without significant constraints, partisan judges are likely to overreach,
protecting broad conceptions of the legal tights that are suppotted by their
coalition, while ignoting legitimate rights claims advanced by their partisan and
ideological opponents. Keck believes that bipartisan judicial activism would be
more popular, feasible and overall preferable. He does not consider judicial
testraint to be an effective restraint to judges. As long as courts ate politically
- balanced, the entite judiciary can protect both abortion rights and gun rights.
In the final analysis, Keck atgues that bipartisan judicial activism is the best
vision of the judicial role. The author states that popular majotities have
consistently rejected the proposition that courts should stop protecting tights
altogether.  Although everyone will not agree with Kecl’s conception of
bipartisan activism, a considerable majotity of the public will be willing to
accept it because the coutts regularly protect rights that they cherish,
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Decisions Dictated By Perceptions: The
Influences of Society and Education in
Scalia’s Originalism’

Nathan McNichols
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Prior to this analysis of Justice Antonin Scalia’s tendencies in Supreme
Court (SCOTUS) adjudication, it is primarily necessary to elaborate upon the
condition of the SCOTUS as an institution; secondarily, it is necessary to
establish an intellectual foundation from which one may deduce objective
observations regarding the quality of a decision rendered in compatison to the
ideals of justice and equality. To establish this requires an existential analysis of
the adjudication process, which will also take place duting this phase of the
discussion, and finally, the remainder of this analysis will focus on applying
these objective observations to the decisions issued by Justice Scalia on a
variety of cases that have come before the SCOTUS; so that we may deduce
the quality of these decisions when compared to the foundations that will have
been established. Without these initial considerations, the foundadon from
which one may declare any decision of any jusdce as “good” or “bad” in
reference to the objective ideals of justice and equality will be removed, and the
entirety of the proceeding argument unravels. Therefore, careful articulation of
these foundational concepts will be necessary for a valid critique of any judicial
decision-making, and thus is the relevance between what may seem to be
metaphysical critiques of a physical institution; indeed they are inseparable.
What will be the overriding progrostication of this inguiry—and which is examined via an
analysis of Justice Scalia specifically—is namely this: if the SCOTUS is to remain an
institution which promuigates and adheres to the concepts of justice and equality, that
institution ISt require its adjudicating members to examine each and every case as if they
themselves were the party with the most vested and sacred comviction being questioned; vig:,
throngh the "veil of ignerasnce.?”

When one reflects upon the evolution of the multifarious affairs
telating to the United States domestically and internationally that arise within

1 This paper, which won the Abdu Rifai Award at the 2015 KPSA, was sponsored by
Dr. Paul Foote. :
2 Stanford Encyclopedia of Philosophy, “Otiginal Position,” The 172! of Tgnorance,

http:/ /plato.stanford.edu/entries/ original-position/ (accessed February 23, 2015).
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the scope of the SCOTUS, one must observe the inatguable impact that this
institution has had on the progression or devolution of said affairs, via its
decisions. By the declaradon of a decision—the mere putting of pen to
paper—the SCOTUS can alleviate, create, or otherwise impose burdens or
reliefs on the lives of American citizen, and consequently, those members
whom constitute the decision-making component of this instmtion are
provided with an arena in which they may intetject their own personal
inclinations (i.e., beliefs, values, ideologies) within the progression of any issue:
“the Supreme Court helps to resolve many of the most important and
controversial issues in the U.S,, and...shapes government policy in areas as
diverse as civil rights and environmental protection.”® This vast scope and
influence, has manifested in monumental natonal concerns, such as slavery in
Dred Scott v. Sandford, when Chief Justice Taney declared, “that no person
descended from an American slave had ever been a citizen for Article TIT
putposes”, and, “only Congress could confer national citizenship.™
Contemporarily, this influence has been observed in Lying v. Nosthuwest Indian
Cemetery Protective Association, where the majotity concluded, “though the
government’s fremoving traditionally religious ceremonial grounds from a

Native American tribe for the construction of a road] would have severe -

adverse effects on the Indians’ practice of their religion, those effects...did not
constitute...[a] violation of their beliefs”” Indeed, upon an examination of
Chief Justice Taney prior to his decision in. Dred Seozz, one would be naive to
believe that he would have voted any differenty, and thus is the
aforementioned devolution of this particular soctal affairs by the mere putting
of pen to paper by a Justice whom was incapable of viewing the facts of that
case through the lenses of impartiality: “the Taney’s had been slaveholding
planters since the first Taney arrived in Maryland in the 1660’s, and at the fime
of Roger’s birth the family ranked among the most ptestigious in the country.”
¢ In the latter case, Justice Antonin Scalia joined the majority in defeating the
rights of Native Americans to practice their religion free from the intervention
of modern American society; which on its face should be obsetrved as antithetic
to the concepts put forward by the Consttution; namely, the advancement of
justice and equality for all. With the knowledge of Dred Seo—and other similar
landmark decisions—in mind when viewing the legal issues of Lyng, one

3 Lawrence Baum, The Supreme Court, 24 Ed. (Washington, DC: CQ Press, 1985), 1.

# IIT Chicago-Kent School of Law, “OYEZ,” U.S, Supreme Court Media,

hittp:/ /www.oyez.otg/cases/1851-1900/1856/1856_0/ (accessed February 23, 2015).
5IIT Chicago-Kent College of Law, “OYEZ,” U.S. Supreme Court Media,

http:/ /www.oyez.org/cases/1980-1989/1987/1987 86 1013 (accessed Februaty 23,
2015).

§ Ametican National Biogtaphy Online, “ANB,” The kife of 2 nation is told by the lives of its

people, http:/ /www.anb.org/articles/11/11-00834. htm] (accessed February 23, 2015).
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cannot help but wonder whether these decisions represent a lack of
understanding and compassion, on behalf of those justices, regarding those
neither represented within the SCOTUS nor within mainstream America.
Moreover, with the observation that these decisions are on their faces
coniradictory to those circumstances which we have become aware to
constitute equality and since this is obviously and explicitly a cornerstone on
which the Constitution itself was established, one must wonder where these
justices derived their justification for delivering these opinions.

Preceding an examination of the life of Justice Scalia, it is prudent to
articulate three ways in which it may accurately be the case that a justice is
incorporating their personal inclinations into their decision-making, but
preliminarily, it is necessary to elaborate on the phrase “personal inclinations”;
as 4 matter of dlarity. Throughout our lives we are constantly exposed to the
influences of the external world, whether via our family, peers, or the mere
presence of various societal constructs (like religions, etc.), and we internalize
them—insofar as they become our epistemological framework—and utilize
them in developing our own perceptions/interpretations of the phenomena
external and.internal to us. In shott, it is impossible to avoid the persuasions of
family, peers, societal constructs, etc., upon the reflections and perceptions that
we ufilize in order to establish and evolve cur own attitudes, values, and
beliefs: our “personal inclinations”—a concept originally articulated by
philosopher John Locke: “a child’s mind was a tzbula rasa [blank slate],” and, “a
child’s nature would develop over childhood [with the] adults surtounding [the]
child [potentially having] a very lasting effect on [their] personality.” This
account, reinforced by modetn conclusions in adolescent psychology, is an
intuitive account of sew we come to form out own inclinations, so that now we
may better understand the three ways in which a justice Zmcorporates their
personal inclinations into decision-making: (1) a justice incorporates their
personal inclinatons when they are unable to view any one or all of the fact(s)
of any case through the lenses of impartiality; (2) a justice utilizes their own
personal inclinations in deciphering the most pragmatic outcome of the case—
their decision is the result of their wantdng to advance or diminish some issue
that is a part of their personal beliefs of “right” and “wrong”; and, (3) a justice
may incotporate theit personal inclinations via both, “restraint” and
“activism”—these justifications are metely masqueraded in place of the
justice’s personal inclinadon(s).

What is not the point of these foundational atguments is the
articulation of a type of futlity that exists in delivering a purely impartial
adjudication; rather to point out what maust take place in order for an observer

7 University of Michigan, “The Educationalist,”
http:/ /www.umich.edu/~ece/student projects/childrens lit/Bducationalist Theory.h
tnl (accessed Febyuary 23, 2015).
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to determine the quality of 2 decision rendered by any Justice of the SCOTUS
in the sense of whether that decision was the result of an impartial examination
and application of the law, or merely an application of the justice’s own
: Perr?onal inclinations in either of the methods aforementioned. Specifically,
Justices ought to view every case and subsequent legal issues through the “VEﬂ’
of ignorance”—a method of establishing equality articulated by philosopher
Joh‘n Rawls: “to insure impardality of judgment, the parties are deprived of
their personal characteristics and social and historical circumstances.™ The
necessity of mentioning this within the context here is to articulate the fact that
if this tool was implemented within the adjudication of Dred Seott and Lying, it
would be.formjdable to justify the assertion that these expected decisions
would be in the slightest way similar to the decisions actnally issued, and thus is
the reason for which these decisions are so obviously anu'th:eu'c to the
Soncepts of justice and equality, to those of us whom are nor ailed ,by these
per;sgnal characteristics” and/or “societal and historical circumstances.”
AdFlinonally as was the purpose, thete is now articulated 2 foundation on
which an observer of the SCOTUS, specifically the justices thetein, ma
.con.clude that any decision is more ot less compatible with the concel’:)ts o}g
Justice and equality; via an examination of the decision through the veil of
1gnore.1nce.f i\hdogegger, this method of adjudication is necessitated by the
capacity of the TUS to i i ict
o gst Stifcmd i nteract with our own personal convictions of the
) The child, Antonin Scalia, was born in Trenton, New Jersey in 19369
to “parents of a more gpenly religious conservative sensibility.”19 Indeed, his
parents and subsequently himself adheted to strict Catholic teachings W’hich
under‘ Pope Pius X1, “considered solution[s] to social problems fas lyingi not in
attention to them, but in the religious renewal implied in a return to the Gospel
and the C.hurch.’”1 Moteover and undoubtedly related to the Scalia’s devoﬁlZ)n
to _C-arhf?hcisg'l, ts their immediate Sicilian ancestry: he was the only child of
Sicilian immigrants, Salvatore Bugene Scalia and Catherine Panaro— “their
houschold was ‘small and intense,”2 As 2 professor of romance Iangﬁages at

8

? The Supreme Court of the United States, “Bio i i
X graphies of Current Justi

lSlupr.:ame Courtt,” Antonin Scalia: Associate Justice, P Justices of the

LW supremecourt.gov/about/biographies.aspx (accessed February 23. 2015
V0 Jettrey Rosen, The Supreme Court: The Personalities and Rivalrias that De_zﬁm;iyélme;i&g :
mew.York: Henry Holt and Company, 2006), 189.
;11 Spring Hill College, “Pope Pius XI,” Critical Coments,
2_3"1115 )/ /wrww.she.edu/theolibrary /resoutces / popes_piusl1.hem (accessed February 23,
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Brooklyn College, “Scalia’s fathet...’taught Antonin to value the words of a
text and appteciate cast-iton rules...””3 As a young man, Scalia attended St.
Xavier Militaty Academy/ High School, which, “had a mandatory ROTC
program [and prayet before classes] for all students,” and which was a Jesuit
academy; an educational trend that Scalia would continue all the way through
his University education at Georgetown, where he learned, “not to separate
your religious life from your intellectual life. They’re not separate”” # In
summary, Scalia’s education and rearing from childhood into adulthood can be
described as the incotporation of ethnocentric ideologies, which by their very
natute colot the way in which he views the world, and while these ideologies
play no inherent degradation to Scalia’s charactet, the fact that he incotrporates
these personal inclinations into his adjudication does diminish the legal
legitimacy he claims that his conclusions are founded upon; but more-so than
that, the utlization of these ideologies in the decision-making process has
rendered the adjudications of Justice Scalia inconsistent, biased, and contrary to
the vety essence of the Constitution. The failure to set aside those historical,
societal, and/or personal characteristics that prohibits a justice from impartially
examining the facts of a case results in decisions that are supremely contrary to
these concepts—as exemplified by the decision of CJ Taney in Dred Seot which
relied on any/all of the thtee aforementioned methods of incorporatng
personal inclinations into decision-making— and will be demonstrated as
occutting throughout the decisions of Justice Scalia; primarily within three
cases: Romer 1. Evans, Lying v. Northwest Indian Cemetery Protective Association, and
Printz; v. United States; and this will be demonstrated by applying the purported
legal reasoning’s of Justice Scalia in his relevant opinions in comparison with
his personal inclinations, and then applied to the three detailed methods in
which a justice may be found to be incorporating their personal inclinadons
into the adjudication of a case.

Beginning then with Romer ». Fzans and an examination of the facts of
this case in comparison with the personal inclinations of Justice Scalia, one may
begin to construct the hypothetical opinion that, in hindsight, would prove to
be the ultimate opinion released by the justice. Homosexuality has never been
accepted by any doctrine or pronouncement of the Catholic Church, and this
has been the standard of considering homosexuality throughout Catholic
tradition untl the most recent proclamations of Pope Francis demanding
tolerance and acceprance; in response to which, Justice Scalia has remarked:
“[the Pope] hasn’t backed off the view of the Church on [homosexual issues].

-/ /scholarship.shu.edu/cei/viewcontent.ceirarticle= 1444&context=smudent schol

arship (accessed Februaty 23, 2015).
13 Thid. 5.
14 1hid., 6.
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He’s just saying, ‘don’t spend all our time talking about that stuff.”15 A
response that inarguably represents his personal conviction: that homosexuals
ought not to be regarded by the Church (indeed, the Pope would disagree!s).
This point-of-view was again reflected in an interview with the Huffington Post,
in which Scalia said, “We do Him [God] honor...in all our public
cetemonies...there’s nothing wrong with that It is in the best of American
traditions...” [emphasis added|!”. Before one can even begin to divulge the
legal issues of Romer . Evans, one can prognosticate that, so long as the facts of
a case propagate homosexual rights, then Justice Scalia will be opposed to
those legal issues’ constitutionality. Like CJ Taney, Justice Scalia is blinded by
his personal inclinations towards homosexuality, and therefore is unable
and/or unwilling to view the facts of this case through the necessary veil of
ignorance; which results in their putting pen to paper—a meager task for those
to whom this adjudication is not germane. Dissentng in Romer ». Fvans Justice
Scalia says, “the Constitutional amendment before us here is not the
manifestation of a ‘bare...desire to harm homosexuals’...but is a rather modest

attempt by seemingly tolerant Coloradans to presetve tradidonal sexual mores

against the efforts of a politically powerful minority” [emphasis added]!8, The
undetlined components of this excerpt represents tangible evidence to the fact

that Justice Scalia is utilizing the first method of incorporating his personal
inclinations into his decision-making: “a rather modest attempt,” “seemingly
tolerant,” and “traditional sexual mores” are each and evety one an opinion
statement founded nowhere within an examinaton of any relevant legal
authorities. Indeed, these remarks reflect not an appreciation for an unbiased
approach at deciphering the law within the framework of the legal issues
ptesented, but that approach’s direct opposite: namely dogmatically adhering to
a peculiar ethnocentric viewpoint, which prohibits a justice from considering
the legitimacy of the claims brought forward by the patty with whom they
petsonally disagree. The description of homosexuals as “a politically powerful
minority” is intended to degrade their legitimacy, but in the eyes of every
rational observer, the opposite is the effect: when minorities are able to impose
significant changes to policy on the basis of equality, on what basis does the

15 Elias Isquith, “Scalia: I believe in the Devil,” Salon.com,

http: //www .salon.com/2013/10/07 /scalia i believe in the devil/ (accessed
February 23, 2015).

¢ BBC News, “Catholic Synod: Pope Francis setback on gay policy,” BBC News
Eurpoe, http:/ /www.bbe.com/news/wotld europe-29677779 {accessed February 24,
2015).

17 Shadee Ashtari, “Antonin Scalia Says Constitution Permits Court to Favor Religion
Over Non-Religion,” The Huffington Post

hetp:/ /www . huffingtonpost.com/2014/10/02/antonin-scalia-religion-

government n_5922944.html (accessed February 23, 2015),

18 Romer p. Fpans, 517 U.S. 620 (1996)
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majority have to fear those changes aside from within the demented notion of
eventually becoming themselves unequal {an antiquated argument whose
origins are found in refusing equality to African Americans), Additionally, it
could be remarked that African Americans’ and women’s rights would not be
here without the actions of a “politically powerful minority,” and as a result of
the fact that no one who is legitimately advancing homosexual equality has the
desire to alter “traditional sexual mores”; tather, it is simply the case that they
are seeking equal recognition in the eyes of the law. As is the case with recent
papal proclamations, Justice Scalia interprets existing doctrines and ideologies
in a way that is wholly consistent with his own epistemology, and as a result
views any opinion to the contrary as an attack on Jiw rather than on his
dogmatc inclinatdons. As a result of his inability to recuse himself from the
personal biases that prohibit him from viewing the facts of this case (and
similar cases), one may accurately conclude that this dissent represents an
instantiation of the first aforementioned method of incorporating one’s
petsonal indinatdons into the adjudication process. In comparing the
purported legal reasoning for his dissent with the ethnocentric framework
through which Justice Scalia views homosexual affairs, one would be
remarkably simple to believe the claim that, the justification for this dissent was
rooted in anything aside from the Justice’s own personal beliefs, and by
acknowledging that this indeed falls within the criterion specified in the first
method of detecting bias, one may accurately conclude that this adjudication
was one that is conttary to the essence of the concepts of justice and equality
as laid out in the foundational arguments,

After graduating from Harvard Law School and completing a short
cateet in the professional legal sphere, Justice Scalia, “returned to academia to
teach at the University of Chicago™? in 1977; where he some of his students
founded the conservative legal society known as “The Federalist Society.” This
notion pethaps otiginated within his tenure as Assistant Attorney General
undet Presidents Nixon and Ford, but was solidified during these years as a
faculty adviser to the Society.?? These influences, while seemingly trivial per se,
have ultimately been shown to be reflected throughout the Justice’s duration
on the SCOTUS—particularly in cases dealing with state versus federal
authority. Printy v. United States allows for one to accurately isolate this general
view of Scalia’s regarding the functions of state and federal government.
Summarizing, the practical (as opposed to putely constitutional) implications of
an affirmative decision regarding this case would have resulted in the federal
government’s ability to impose firearm regulations—carried out by specified
state officials (in this case the state’s Chief Law Enforcement Officer). What
can generally be classified as a conservative issue of immediate resentment

19 Brophy, Life and Jurisprudence of Justice Sealia, 9.
20 Ihid, 10.
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when challenged is the right to bear arms, but I am not prepared to make the
claim that this is what solely drove Justice Scalia’s decision in Printz, Rather,
this decision appears mote likely to represent the second method in which a
justice may incorporate their personal inclinations into the decision-making
process: with pragmatic foresight, Justice Scalia viewed an outcome in favor of
United Statés as one unfavorable to the concept of federalism that he had come
to love during his study of history at Georgetown?!, and during his
participation within The Federalist Society at the Univetsity of Chicago.
Therefore rather than impartially viewing the facts, Justice Scalia formulated
what would be the best possible outcome, and sought legal justification for that
conclusion secondarily. Justice Scalia is the master legal sophist—seeking out
arguments that support his conclusions and discrediting or ignoring those that
do not: “even assuming that newer laws represent an assertion of the
congressional power challenged here, they are of such reent wintage that they are
not probative of a constitutional tradition”[emphasis added].22 Consequently,
Justice Scalia found that, “the Brady Act’s direction of the actions of state
executive officials is not constitutionally wvalid...the Court’s jurisprudence
makes clear that the Federal Government may not compel the states to enact
or administer a federal regulatory program’2—swhich of course has been done
regardless of this decision.

The decision of Chief Justice Taney in Dred Scoff was accurately
classified as a “restraintist” approach to adjudicaton--since he deferred
responsibility to the Congress—but this type of restraint should be called what
it is in actuality, not what it theoretically seeks to be: activism through restraint,
The phrase, “activism through restraint,” is denotative of the tangible impacts
that, by refusing to act for whatever justification that can accurately be referred
to as “restraint,” has been created by the SCOTUS’ majotity putting pen to
paper and creating real-world obstacles, inequalities, and, in most cases,
insurmountable burdens on Americans. The tragedy that occurs simultaneously
with this activism represents the disconnect between justices that more wortied
about upholding “cast-iron rules” than they are about the literal livelihood of
those whom their decisions are directly impacting. This restraint is instantiated
in Lying v Northwest Indian Cemetery Protection Association, where the Coutt’s
majority deferred to the Secretary of Agriculture and the United States
Department of the Forestry, whom, “reject[ed] the...recommendation that [a]
road not be completed through the Chimney Rock area because it would
irreparably damage the sacred areas, and also rejecting alternative routes
outside the National Forest, the Service selected a route through the Chimney

2 1hid,, 6.
2 Printy v. United States, 521 U.S, 898 (1997).
B Thid,
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Rock area...” The desecration of Native American religious sites cannot
logically be viewed as restraint on behalf of the SCOTUS; rather, the effects of
this decision constituted the exact opposite of restraint (namely activism under
the banner of restraint), and is grounds for classifying this decision within the
third criterion with which a justice may incorporate their own petsonal
inclinations into adjudication. The majority in this instance failed to adequately
investigate the claims being made by both parties through the necessary veil of
ignorance, and therefore this decision, although academically classified as
“restraintist,” constitutes an assertion of the justices’ choice to remain silent;
and this silence indeed has an active effect. That choice is reducible to personal
inclinations, because for whatever the reason, the refusal to intervene on behalf
of those whom are being viewed unequally within the eyes of the law
constitutes a representation of some personal inclination as to why they made
that choice to restrain in the first place. Indeed, it is an affront to the essence
of the Constitution for justices to masquerade a decision under the bannet of
“restraint” while cowardly hiding from dealing with the treal issue(s) that have
tangible affects in the day-to-day lives of Americans.

The SCOTUS is the U.S.’s primary protection for the transcendent
conceptions of justice and equality within our society and policies, and as such,
the adjudicating members therein must maintain the highest standards; and
their decisions ought to be made through the veil of ignorance as opposed to
in pursuit of their own personal inclinadons. When adjudication occurs
outside the blindness of personal inclination, tangible and very real and active
consequences occur. For SCOTUS to retain its expected impartal reputation, it
must demand its members view every case and the legal issues therein as if they
were the partes affected: it must recognize the equal right of every human to be
justified under the eyes of the law —a conclusion supported by a patterned
increase, since 2000, in those whom, “disapprove of the way the Suptreme
Coutt is handling its job.”2 Without accountability, the personal inclinations of
justices like Antonin Scalia will continue to cascade down upon the American
people like decisions rendered by a monarch or dictator; especially considering
their inability to be removed through elections. The SCOTUS’ unique position
and scope allows for this control, more so than any of the other coordinate
branches of government whom metely provide the SCOTUS with the tools
necessaty for its members to shape policy in a way that they best see fit. This
realignment of SCOTUS’ values must take place not solely for the sake of this
institution, but for the integrity of the entire T1.S.’s justice system,

24 [ ying v. Northwest Indian Cemetery Protection Association, 485 U.S. 439 (1988).
25 Gallup, “Job Approval,” The Supreme Conrt,

http:/ /www.gallup.com/poll /4732 /Supreme-Court.aspx {accessed March 2,

2015).
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Do Coal Unions and Racial Diversity Affect
Split Ticket Voting in Kentucky?'

Kelli South, Chase Deppen, Matthew Gilbert, Ryan McDonald
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This paper performs an in-depth historical analysis in order to attempt to discover
why Kentucky voters often split ticket vote between the national and local levels.
Two theories are analyzed for validity: the coal union inflnence school of thought
and the racial diversity school of thought. Both qualitative and quantitative
analyses were performed. The coal union influence theory was proved not to have
significance; the coal unions have had little inflnence on Kentucky voting patterns
throughout history and into the present day. The racial diversity school of thonght
was proven to have some significance; voters are influenced to a certain extent by the

racial attitudes that have developed through history. Kentucky has low racial

diversity and more split ticket voting than any other state in the US.

Key Words: Kentucky, Voting Behavior, Unions, Coal, Racial
Diversity

It seems with evety election that Kentucky contradicts itself in the polls.
When it comes to state and local elections, Democrats are favored (a greater
number serve in these offices). When it comes to the federal level, however,
Republicans are favored. Why is this the case? Isn’t partisanship the primary
indicator of a person’s voting habits? This paper seeks an explanation for why
Kentuckians contradict themselves at the polls, or in other words, why they
ticket split. By exploting the impacts of the coal industty and the level of racial
divetsity in the state, this paper analyzes the paradox and provides insight into
why Kentuckians are split-ticket voters and if Kentucky is alone in this
phenomenon.

LITERATURE REVIEW

Kentucky is known for its unusual voting patterns which continue to
baffle political scientists to this day. The state finds itself consistently voting
for Republicans at the national level, in Senate and Presidential campaigns, all
while continuing to vote for Democtats at the state level, including
gubernatorial elections and state House and Senate elections. This voting

1 This paper, which won the Abdu Rifai Award at the 2015 KPSA, was sponsored by
Dr. Benjamin Knoll.
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behavior defies the common perception that almost all votes are cast along
pattisan lines, With no readily available paradigm to explain this phenomenon,
an analysis of historical context is needed to determine what events, if any, set
apatt the citizens of Kentucky from the general population of the United
States. This paper will be divided into two distinct sections with the discussion
focused around examining both the prevalence of the coal industry and labor
unions for these miners, and also historical context specific to Kentucky.
Using information about Kentucky’s historical voting patterns, as well as
research about the influence of the coal industry and labor unions, we hope to
find the reason as to why Kentucky does not follow traditional partisan voting
pattetns.

The fitst school of thought that will be examined to explain this
phenomenon is the influence of the coal industry and the effects of the Miner’s
Labor Unions as a result of this. The Appalachian region in Eastern Kentucky
relies heavily on the coal industry not just for work, but for economic
sustainability as well. However, for many decades the mining companies took
advantage of their wotkforce by paying them exceedingly small wages for
dangerous work while also forcing their employees to reside in subpar housing,
Tan Hattrnan wrote that these Kentuckians “... had fallen into a state of
economic, cultural, and biological decline” (Hartman 2014, p. 653}, As the
miner’s discontent grew, it was only natural that they would turn to elected
politicians in the Democratic Party, who were champions of fighting poverty
and strong labor unions, to help free them from this cycle of oppression
(Hartman 2014, p.653-654).

David Jacobs and Lindsay Myers provide evidence that unions were at the
peak of theit strength before Reagan took office in 1981, and were vigorously
supported by Democratic presidents. As the miner’s unions have become
sttonget, the people of Eastern Kentucky have consistently rewarded the
Democratic Patty with their votes. They typically elect Democrats to represent
them in the state legislature, while also throwing their support behind any
Democratic candidate fot governor. As recently as 1992 and 1996, they could
also be seen voting for national Democratic candidates, as was the case with
Bill Clinton. The neoliberal policies of Republicans did not sit well with the
laborers who relied heavily on the strength of theit unions, and thus there was
often litde support for the GOP in Kentucky.

However, the minet’s support for national Democratic candidates has
begun to wane. The official national Democratic platform is seen as
threatening to the coal industry because it calls for more regulations on coal
and also funding for cleaner energy sources. So, while the Democratic Party
ptomises to keep the miner’s unions strong, it also threatens to significantly

teduce the output of the region’s most valuable resource and job creator.

Ultimately, the miner’s in Bastern Kentucky have decided to continue to elect
Democratic candidates at the state and gubernatorial level because these
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candidates do not oppose the coal industry. This causes these voters to remain
registered as Democrat on the ballot. Yet these same voters have switched to

the Republican ticket on the national level because of the Republicans

dedication to keep the coal industry alive (Jacobs 2014). A potential weakness
of this school of thought is that the Eastern Kentucky coal miners do not
constitute a majority within Kentucky. However, it may be true that they
turnout in greater numbers or that other Kentuckians have a similar devotion
to the cause of keeping the coal industry economically viable,

A study completed in the eatly-to-mid twentieth century focused on’

voting habits in the United States concluded that voting trends can be
explained based on geographic region (Wright 1932). According to this school,
a true understanding of voting habits requires a “prolonged study of local
history” (Wright 1932). When this study focused on Kentucky, it found that
lands originally occupied by small farmers and not the institution of slavery
were more likely to vote Republican at the national level, while regions where
the institution of slavery was popular and the population density of African
Americans was large were more likely to vote for the Democrats at the national
level—all due to resentment or suppott of the federal government/the
Reconstruction policies of the Republicans (Wright 1932); this resentment
toward the federal government may help explain why ticket-splitting occurs,
for this analysis did not find such resentment (or strong sentiments regarding a
particular party) at the local level. All in all, this finding shows that
demographics matter and that significant histotical events can have long-tetm
consequences in terms of influencing voting behavior.

While this study focused on post-Reconstruction United States (including
Kentucky as a subcategory), we plan on analyzing post-Civil Rights era (post-
Civil Rights Act of 1964) Kentucky to see if and/or how voting trends
changed. Also, it is important to note that the conclusions made by this school
wete drawn after a fifty-two year analysis of voting pattetns throughout the
United States (Wright 1932). In closing, later studies also support the
significance of geography in determining voting habits (Sigelman, Roeder,
Jewell, and Baer 1985).

These two schools of thought work to answer the queston of why
Kentucky has a distinct pattern of ticket splitting throughout its recent histoty.
Both of these schools take a historical perspective on Kentucky voting trends
and relate Kentucky’s unique past to their unique present. The first school
cites the coal industry and the miner labor unions as the source of ticket
splitting. It says that Kentuckians vote Democratic at the state and local levels
because of the Democtats support of the unions, while they vote nationally for
Republicans in order to protect the coal industry. ‘The second school of
thought cites Kentucky’s geographical posidon and the effects of the
Reconstruction after the Civil War. However, this school also attempts to
explain the change in Kentucky’s voting patterns after the Civil Rights
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movement, Tt is unclear which school may turn out to be cotrect, but this
papet will attempt to discover the true cause of Kentucky’s ticket splitting.

MODEL AND HYPOTHESIS (COAL)

The overwhelming influence of the coal industry and labor unions give
the best explanation for why Kentucky vortets vote Democratic at the state and
local level, but Republican at the national level.  This argument can be
undetstood as

Strength of coal industry and labor union interests —>  Ticket splitting in Ky between state/local
and national elections

The prevalence of the coal in Kentucky and the labor unions that arose
from this industty have a noticeable effect on Kentucky citizen’s voting
patterns. Throughout recent history, the Democratic Party has been the party
that works to defend the rights of the labor unions. Since the labor unions are
extremely important in protecting the rights of the Kentucky coal miners, many
of these citizens have historically supported the Democratic Party. More
recently, howevet, environmental protection has become a fundamental issue
addressed on the Democratic national platform. This means that while the
national Democratic Patty protects labor unions in general, they no longer
support the continuance of the coal industry.

This shift in policy has led to a shift in the voting patterns of Kentucky
citizens, especially those involved in the coal industry in Eastern Kentucky.
Kentucky voters continue to suppott local and state level Democrats because
they continue to suppott the coal industry and also labor unions. Howevet, on
the national level Kentuckians have become more Republican due to the
Republican Party’s support of continuing the coal industry. It is this historical
shift influenced by the coal industry and labor unions that causes ticket
splitting in Kentucky between the state/local and national elections.

RESEARCH DESIGN (COAL)

Out model will be tested through a quantitative and qualitative analysis of
historical evidence. In order to test our hypothesis, we hope to find historical
evidence through primary sources, union membership data, and potential
secondary source historical data to show that labor unions, and specifically coal
unions, have had a sttong effect on Kentucky’s political climate. By observing
and comparing Coal Union membership and voting patterns, hopefully a
pattern will emerge.

In accordance to our hypothesis, we expect that pattern to be one of
direct influence. We expect to find that in counties where the Coal Industry
and labor unions are strongest, that we also find increased partisanship and a
surge in Republican support on the national level, while having more
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Democratic suppott on the local and state level. While previous literature and
research have pointed out ways in which unions, in general, influence politics,
we ate going to go into greatet. detail regarding coal and mining unions,
specifically. It is possible that we can also increase our sample size, and
potentially reaffirm our hypothesis by looking at mining counties in other
states and obsetving how their unions may or may not influence specific voting
patterns, which could potentially lead to ticket-splitting in those counties and
communities as well.

MODEL AND HYPOTHESIS (GEOGRAPHICS AND DEMOGRAPHICS)

Our second hypothesis is detived from the school of thought that claims
that sentiments toward a political party, especially at the federal level, can be
traced back to historical events of significance. In other words, events of
historical significance (i.e. Reconstruction; New Deal; Civil Rights Acts) can
have a multi-generational influence on partisan identification and voting habits.
QOur school’s research focused on voting habits post-Reconstruction, where
areas faced with Reconstruction changes were found to resent the party in
control of the federal government (the Republican Party) for almost a centuty
and, consequently, consistently voted Democrat at the national level. We plan
to apply this school’s thesis to the post-August 1964 Civil Rights Act eta to see
if it holds true. All in all, our atgument can be understood as:

Level of racial diversity (percent of population that is Mrican American) =  Level of split-ticket
voting (percent difference of votes cast for a Republican presidential candidate and a Republican
gubematorial candidate)

The formal hypothesis that will be tested in this paper is that the greater
the level of racial diversity thete is in a state (percent Aftican Americans), the
less split-ticket voting will occur. Furthermore, we hypothesize that Kentucky
has less racial diversity than the Southetn states, which is why Kentucky has
less consistency (or morte split-ticketing voting) when it comes to whom is
elected for various offices. Our hypothesis assumes that voters in states with
oreater racial diversity started voting Republican after they became frustrated
with the Democratic Party’s support for the 1960s civil rights legislation; along
these lines, it assumes that certain historical events can catry enough
significance to influence the long-term voting habits of people.

RESEARCH DESIGN (GEOGRAPHICS AND DEMOGRAPHICS)

In order to test our hypothesized relationship, a comprehensive analysis
must done in order to determine to what extent the level of racial diversity of a
state impacts voting behavior. To do this, we will collect two sets of data using
U.S. Census data found in vatious volumes of the Statistical Abstract of the United
States. The first set of data we will collect is the level of racial diversity
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statewide; since our study is focused on the potential geographical significance
of civil rights, racial diversity will be defined in this paper as the petcentage of
African Americans in the state. The second set of data we will collect is the rate
at which a state engaged in split-ticket voting duting various elections; for the
purposes of this paper, split ticket voting will be defined as the difference
between the percent vote count for the Republican presidential candidate (in a
presidential election year) and the Republican gubernatorial candidate (in the
year of or nearest the presidential election year, based on state election cycles),
This data will be collected for the eleven states that made up the Confederacy
during the Civil War (states that were directly affected by Reconstruction and
Civil Rights) and Kentucky. A compatison will occur between these eleven
states and Kentucky to see if Kentuckians split-ticket vote ar higher rates than
these comparison states and if racial density (or percentage of African
Ameticans in the state) is a2 good predictor of the level of split-ticket voting in a
state.

In order to determine the potential effect the civil rights era had on voter
behavior (especially in telation to federal elections/ office-holders), specific
time periods and elections will have to be selected. For the purpose of this
research, we plan on using data from presidential elections before the civil
tights era (1952, 1960), after the Civil Rights Act of 1964 (1972, 1980), and
more current elections (1992, 2000, 2012). The election of 1968 was not
included, because a third-patty, pro-segregation candidate, Alabama Governor
George Wallace, won five of our states under analysis. By looking at multiple
time periods, we will be able to analyze how voting behavior has changed over
time, specifically in response to the major historical event that we believe helps
to explain Kentucky’s ticket splitting behavior,

COAL’s EFFECT ON VOTING BEHAVIOR

Kentucky had a history of voting ptimarily democratic at the national level
until the 1956 presidential election where Republican Dwight D. Eisenhower
successfully ran for reelection and won the state of Kentucky. From this point
forward, Kentucky began a pattern of voting Republican at the national level
much more often than they voted Democrat, while remaining consistently
Democrat at the local level. In order to fully examine the effect of the coal
industry and the miner unions, a qualitative analysis will also be done. 'The
qualitative analysis will examine the voting patterns of Kentucky and the
Appalachian regions as a whole over time to determine whether or not these
patterns can be linked with coal union or coal industry activity,

When examining the Kentucky voting patterns in the national elections
since 1956, it should be noted that there is actually a divide in party voting
within the part of Kentucky that is considered Appalachia. The nosthern part
of the region has voted solidly democratic in most elections even if the fest of
the state went Republican, up until the past two elections. Conversely, the
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southern part of the region votes consistently Republican, even in the years
where most of the state went Democrat (see maps). This evidence alone
would suggest that the issue of split ticket voting in Kentucky cannot be
directly related to the political decisions of the entire Appalachian region. 'The
Appalachian region as a whole has tended to vote more Democratic in the
past, until the past two elections when coal and energy have become more of a
divisive issue between the two parties (see maps).

There is little to no historical evidence that suggests a correlation between
the onset of Kentucky voting Republican at the national level and union and
coal issues. Risenhower did not have strong policies for or against coal,
however, the US Department of Labor suggests that “prospetity led many
workers to go against their union leaders and vote Republican” in the 1956
clection (US Department of Labor 2014). While seemingly following union
suggestion at the state level, the region of Appalachia in Kentucky has
repeatedly gone against the union supported candidates throughout recent
history. A good example of this is Ronald Reagan, who had tax policies that
lowered government setvices to the poor and had “pro-oil and pro-western
coal policies [that] placed Appalachia’s fossil fuels at a considerable
disadvantage” (Caudill 1983, 211). Despite policies that would suggest a lack
of support from Hastern Kentucky, much of the Southern part of the region
strongly supported him. More recently, the evidence provided earlier involving
union donations suggests a similar pattern has continued to the present day.
Thus, it does not seem to be the coal unions that have influence over citizen
voting in elections. )

However, there is some historical evidence that the coal industry, meaning
the corporations in charge of the coal mining process, do have some amount
of political clout in Kentucky. The environmental issues that have occutred in
Appalachia over the years have highlighted “the unwillingness of most
politicians to challenge the power of the coal industry ot to confront the real
costs of enetgy consumption in the United States™ (Eller 2008, 251). This was
the case with the 1972 Buffalo Creek flood when several government
investigators were demoted after criticizing the coal industry (Eller 2008, 250-
251). Thete is also a historical narrative that describes the coal industry’s ability
to prop up political candidates that support their policies; “the enetgy
industries’ community of interest seeks ‘friends’ who support candidates and
policies they deem beneficial: low taxes and as few safety and environmental
tegulations as possible” (Caudill 1983, 141). These policies are most associated
with the Republican Party at the national level, but within Eastern Kentucky
local Democratic politicians cannot be successful without promising to help
keep the coal industry alive. To summatize, coal unions seem to lack any

notable political influence within the region of Eastern Kentucky, but the

cotpotations associated with coal do have the ability to support and donate to
candidates who favor their interests. However, as was the case with union
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donations, it is unclear what effect the coal industty has on election outcome,
Though their endorsed candidates often win, this may be a sputious
telationship that has another unseen factor causing the outcome.

This analysis fails to definitively solve the question of why Kentucky
voters often split the ticket between national Republicans and local Democtats.
While it is true that support for the coal industry can cause people to vote
Republican, the divide within Appalachia defies evidence of this idea. It raises
the question of why one part of the Appalachian region in Kentucky has voted
consistently Democratic in the past and one patt has voted consistently
Republican. In the last two elections the northern patt of the tegion has
become more Republican and perhaps this is due to the recent shift in the
emphasis placed on environmental protection in the past few years. This issue
will have to be analyzed from a different perspectlve because history does not
vet allow a narrative to be created.

2012 election, Appalachlan region 1972 election, Appalachlan region
However, there are a variety of different ways to look at the influence of
unions on elections. Throughout roughly the last 100 years, we have seen

Published by Murray State's Digital Commons, 2015

e 3, Number 1 (2015)

73 COALUNIONS, RACIAL DIVERSITY, & SPLIT TICKLIT VOTING IN KENTUCKY

union sttength have both a significant and insignificant impact on various
elections throughout the country. To this day, various labor unions continue
to spend large sums of money in order to elect candidates that are more
sympathetic to their own desires. In fact, it has been found that there is a
statistically significant advantage in favor of the Democratic Party when it
comes to whom labor union members are more likely to vote for. In his
research paper, Harvard Ph. D. Candidate James Feigenbaum finds:

Private-sector unions have a positive effect on Democratic vote share in
presidential races: an additional union incteases Democratic vote share at the
county level by 1.5 percentage points... [However], the effects on
Congressional elections are not significant.

From this, we see that there is a definite advantage for Democrats on the
presidential level, but there is no evidence of the same advantage on the
Congressional level. This finding is significant, howevet, it may not necessarily
apply to the phenomenon we see in Kentucky.

According to “Kentucky Coal Facts 2014,” an annual document published
by the Kentucky Energy and Environment Cabinet and the Department for
Energy Development and Independence, Kentucky tanked as the third highest
coal producet in the United States, and Kentucky coal mines ditectly employed
11,885 people in 2013. The nation’s latgest coal and mining union, the United
Mine Workers of America (UMWA), had a total membetship of 73,160. The
total number of Kentuckians belonging to the UMWA was 1,735, which is
roughly 14.6% of those directly employed. In order to find the influence and
potential partisanship of Kentucky coal unions, it would help to take a look at
the partisanship of the union that represents so many of Kentucky’s coal
miners,

The UMWA, while claiming to have no partisan preference or affiliation,
does participate in both political contributions and endotsements. And while
the union claims to have no strong partisan preference, based on their recent
campaign and PAC contributions that does not seem to be the case.

In the 2012 election, after making headlines for refusing to endorse either
presidential candidate despite previously endorsing Obama in 2008, the
UMWA contributed $248,000 towatds Democratic House candidates, and only
$10,500 towards Republican House candidates. Senate campaign contributions
show an even stronger contrast with Democrats receiving $75,400 and
Republicans $0. In 2014 this gap remained, although with a smaller disparity.
2014 Democratic House candidates received $184,000 and Republicans
received $45,000. 2014 Senate Democratic candidates received $9,000 and
Republican candidates received $2000. ‘This striking disparity in political
contributions is not a recent occurtence, In fact, looking from 1990-2014, we
see that the UMWA has long favored the Democratic Party.
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Seeing this information makes it difficult to assume that there is any sense
of non-partisanship within the UMWA. However, it is entirely possible that
the national union does not reflect the same partisan interests as the local
union districts.

Steve Beshear won the 2011 gubernatorial election in a landslide victory,
whereas Mitch McConnell won the 2014 Senate race by a wide margin. In
both instances, we see a win of more than fifteen percentage points. To
observe this “Kentucky phenomenon,” we can look at the three largest
UMWA union districts in Kentucky and see if their voting patterns match that
of the entre state. For instance, if we believe that coal union membets suppott
Democrats at the state level and Republicans on the federal level, we should
see that reflected by the voting tendencies of counties with the largest coal
union membership. Kentucky’s three largest UMWA membership counties are

Union County, Muhlenberg County, and Hopkins County (Center for Union
Facts 2014).

County Beshear 2011 Vote % McConnell 2014 Vote %
Union 72.4 61.8
Muhlenberg 69.4 53.6
Hopkins 66.8 65.2

Interestingly, in the three counties with the highest UMWA membership,
Mitch McConnell won all three despite Alison Lundergan Grimes being the

candidate endorsed by the United Mine Workers union (UMWA COMPACQ).
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This Kentucky phenomenon is given an element of credence by the data
above; however, it is hard to argue that this is due to the strength of the
UMWA and the groups political endorsements.

HISTORY OF SOUTHERN VOTING BEHAVIOR: RECONSTRUCTION ERA
TO VOTING RIGHTS ACT

Following the conclusion of the Civil War, America might have been
legally reunited, but states remained decisively in disagreement ovet the future
path that the United States should take. This disagteement is evident when
looked at from the perspective of voting behavior in major political elections.
From the time immediately following the end of the Civil War, all the way.until
the 1960s, the once Confederate southern states emerged as a stronghold for
the Democratic Party. This is due to the strong negative feelings toward the
federal government. Due to the strict reconstruction laws that wete placed
upon the southern states as conditions for reinstatement into the Union, there
was a general feeling of resentment toward the federal government. As former
Kentucky Speaker of the House, Bobby Richardson, said, “In the 1860’s, being
anti-federal government meant being anti-Republican, which was the party of
Abtraham Lincoln and Reconstruction. Southetn Democrats continued to
support state’s rights over centralized power in Washington’ (Willis 2012},

These feelings of resentment towards the federal government were not
limited simply to the southern states that succeeded from the Union to fight
for the Condederate cause, but the list also includes the border state IKentucky.
It was argued that during this time period, Kentucky was “conditioned to
individuality, and disliked any outside interference.” This mindset helps to
explain that “although slavery was dying out in Kentucky by the advent of the
war, the institution was defended by even non-slavers, who argued that a state
should be allowed to exercise every power delegated to it” (Connelly 1966).

These strong sentiments for individual state power over large government
only increased when “President Lincoln placed the state under Martial Law in
1865 and allowed for large scale Union occupation of the state.” This
occupation, along with interference in elections and illegitimate arrests of
accused confederate sympathizers, lead to a widespread sentiment not of
confederate approval, but rather massive disdain for the Union army and
Abraham Lincoln. This contributed to the state of Kentucky initially rejecting

the Reconstruction Amendments of the 13t 14t and 15t amendments that

dealt with abolishing slavery and the new rights afforded freeman, Ultimately,
slavery stayed in Kentucky’s state constitution until 1890 (Connelly 1966).
These feelings of contempt that southerners, and specifically Kentuckians,
felt towards Lincoln passed directly to his party, and Republicans were unable
to run competitively in elections at any level for the state. The Democratic
patty became so entrenched in the state of Kentucky, that Democratic
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candidates began to be known as the “Yellow Dog Democrats” meaning that
constituents would rather vote for a yellow dog than a Republican candidate
(Willis 2012,

In response to all of the reconstruction era amendments that southern
states were forced to adopt to be readmitted to the Union, the south enacted
vatious Jim Crow Laws. The Jim Crow Laws were noted for establishing
separate but equal facilities and essentially separating the south into two
distinct societies. We will focus on the Jim Ctow laws that effectively
prohibited African Americans from voting from 1900 to 1965.

One Jim Crow law required those who wanted to vote to pass a literacy
test in order to be allowed to cast their ballot. Further, only those who owned a
certain amount of land would be ¢ligible to vote, which effectively eliminated
everyone but rich white men. As we’ve discussed, the Democratic Party had a
stranglehold on the south during this entire time petiod, so the only elections
that effectively mattered were the Democratic primary elections, and to ensure
the black voice was suppressed, only whites were allowed to vote during these
clections, Finally, a poll tax was required to vote, and in terms of today’s value
of money, it would have cost between $25 to $50 dollars to cast a vote
(Brooker 2013). All of these laws effectively eliminated African Americans
from having the right to vote and allowed the Democratic Party to tun
unopposed and establish a political dynasty in the south for over half a century.

The end of the Jim Crow Era was marked by the passage of the Voter
Rights Act of 1965. This bill effectively lifted the restrictions that the south
. placed upon African Ameticans that limited their right to vote, and further it
enforced the 15% Amendment to the Constitution. The primaty objective is
listed in section two of the act as it says, “No voting qualification or
prerequisite to voting, or standard, practice, or procedure shall be imposed or
applied by and State or political subdivision to deny ot abridge the right of any
citizen of the United States to vote on account of race or colot”(Voting Rights
Act 1965). As a direct result of the passage of this bill, 250,000 African
Ameticans registered to vote in that year alone. Further, 29.3% of the African
Ametican population was registered to vote in 1965, and by 1967 this number
doubled to 52.1% (Tokaji 2006).

As a result of the passage of this bill, and other measures that were taken
during the Civil Rights Era, many southern Democrats viewed that national
party as becoming too extreme in theit party platforms. The majority of
Southern Democrats were against the passage of the Civil Rights Act of 1964
and the Voting Rights Act of 1965 that were passed into law by Democratic
President Lyndon B. Johnson. As a result of the new extreme platforms
adopted by the nation party, many Southern Democrats switched their
allegiance to the Republican Party who sought to continue to limit African
American rights and prevent the removal of segregation, It was at this point
that the Democratic Party lost its stronghold on the South.
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However, all was not lost for the Democrats though as African Americans
with the new rights afforded to them, registered and voted largely for the
Democratic Party. This switching of allegiance from Republicans to the
Democrats was exemplified by one Pittsburgh Conrier editor who said, “My
friends, go and turn Lincoln’s picture to the wall...that debt has been paid in
full” (Trotter 2004).

RACIAL DIVERSITY’S EFFECT ON VOTING BEHAVIOR

Does Kentucky split-ticket vote at a greater rate than the former
Confederate states? How does Kentucky compate to these states in terms of
the level of racial diversity? Before discussing the results of our analysis, it is
important to understand how to read our data tables {sce Appendix A for
population density and split-ticket voting data tables). For population density
data (or “Census Data”), we listed the year the data was from and the total
population, white-populaton/percent population, and African-American
population/percent population of the state under review. For split-ticket
voting data {or “Election Data”), we listed the presidential election year under
review, the percent vote for the Republican presidential candidate, the
gubernatorial election year closest to the presidential election year under review
(not always the same as presidential election year because states get to choose
when to hold elections for state-wide offices), the percent vote the Republican
candidate for governor received, and the split-ticket voting percentage (the
difference between the vote the Republican candidate for president recetved
and the Republican candidate for governor received). If a negative sign
appears next to the split-ticket voting percent under the “split ticket voting
percent” column, then the Republican candidate for governor received more
votes than the Republican candidate for president. It is important to note that
out selection of which party’s candidates to evaluate did not have bearing on
the tesults, but rather the Republican candidate was chosen for consistency
throughout our entire analysis.

Our analysis of racial density and split-ticket voting trends yielded several
results (see Appendix A for population density and split-ticket voting data
tables). First, we discovered that the average former Confederate state African
American population density throughout the years studied was 23.37%.
Meanwhile, Kentucky’s average African American population density was
7.21%. When it came to split-ticket voting, the average former Confedetate
state average was 7.59%. Kentucky’s split-ticket voting average was 15.95%.
These findings tell us several things. First, Kentucky has less racial diversity
than the former Confederate states. Second, Kentucky does split-ticket vote
mote than the former Confederate states. This supports our hypothesis that
states with lower racial diversity would have greater split-ticket voting,

It is important to make a few comments about our data and
results. First, in calculating state averages and the overall former Confederate
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state averages, data was removed if there was a year where a race for governor
was uncontested (Alabama 1960/62; Georgia 1952/54,1960/62; Louisiana
1952; Mississippi 1951/52, 1959/60, 1971/72; South Carolina 1960/62,
1952/54; Texas 1952). Additionally, we were unable to study 1968 since
Govetnor George Wallace (D-Alabama) ran on a third party ticket and won
five of our states under review. Overall, our dara does not reflect a massive
uptick in split-ticket voting percentages after civil rights (only significant
change was in 1972, where every state with available data voted for the
Republican presidential candidate (Richard Nixon) at a significantly greater rate
than the Republican gubetnatorial candidate. While this is partially due to many
Democratic candidates in these states still being pro-segregation through the
1970s, it shows that this phenomena is not solely linked to the Civil Rights Act
of 1964/the civil rights movement of the 1960s (but may still be linked to the
level of racial diversity in the state); future studies should analyze more
elections to see how long the general split-ticket voting trend (which remained
relatively the same after the civil rights eta as it was before) in each state has
existed,

Allin all, our findings suggest that the level of racial diversity in a state has
influence on the level of split-ticket voting in a state. With this, we can
conclude that Kentucky’s larger rate of split-ticket voting can be explained, at

least partially, by its lower level of racial diversity {and therefore decreased .

voter disgust for the party responsible for the civil rights acts of the 1960s-the
Democrats).

INTERPRETATION OF RACIAL DIVERSITY FINDINGS

As we have shown, less tacial diversity in a state leads to higher levels of
split ticket voting. Intuitively though this relationship does not make sense on
the surface level. How does racial diversity actually relate to split ticket voting?
The answer that explains this relationship does not currently exist in the
literature. Howevet, a possible solution does exist.

The answer as to why less racial diversity leads to more split ticket voting
can possibly be explained by racial resentment. By racial resentment, that the
southern state, or the states that were formerly patt of the Confederate States,
have 2 higher level of racial resentment than non-southern states. A study
coriducted that analyzed ANES survey data determined that southern states
exhibit around 10% more racial resentment than non-southern states. This
increased racial resentment most certainly stems from slavery, the
reconstruction era, and the civil rights era,

The question is then, how does racial resentment tie into racial diversity
levels and split ticket voting? We have shown that southern states have a higher
level of racial diversity along with higher levels of racial resentment. It is
possible then, that those who exhibit more racial resentment associate the
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Democratic Party with racial minorides. This is a result of the national
Democratic Party led by Lyndon B. Johnson signing the Civil Rights Act of
1964 into law. As a result of the racial tesentment and higher diversity rates,
these individuals incorporate their prejudices into their voting behavior. As a
result, these individuals are less willing to split their vote, because voting for
the Democratic Party is voting for minorities, who they have potentially strong
feelings against. This explanation might be an oversimplification of the thought
processes of these voters, but we believe it is valid in explaining the
relationship we are investigating,

If southern states behave this way, where does this leave Kentucky on the
matter then? Since Kentucky is more of a hybrid state and not part of the deep
south, we are working under the assumption that Kentucky did not have the
same expetiences with the Civil Rights Era as southerners. This helps to
explain why Kentucky has lower levels of racial resentment than the rest of the
confederate south. Another possible explanation is that Kentucky has lower
levels of racial resentment because there is less tacial diversity in the state.
Fither approach leads us to the same conclusion. Since Kentucky has less racial
resentment and less racial diversity, voters in the state do not inherently
associate the Democratic party with minorities. As a result, they do not have
strong resentful feelings towards the party. In the absence of these strong
feelings of resentment, voters are more comfortable splitting the ticket and
voting as they see fit instead of allowing prejudice to dictate voting behavior.

These claims do have support outside the example of the former
confederate states. The state of Texas has also exhibited a similar pattetn in
recent history. Much like the Deep South, Texas was at one time a solid blue
state. The first time the state flipped to the Republican side was in the 1980
Presidential Election of Ronald Reagan against Jimmy Carter, with Reagan
winning the election handedly. The decade leading up to this election was
marked by a large increase in illegal immigrants coming over to border into
Texas. The demographic makeup of the state shifted from having around 19%
of its population as Latino to around 38%(Petersen 2003). This huge jump was
undoubtedly coupled with an increase in racial resentment towards Latinos.
These feelings of racial resentment lead the natives of Texas to associate the
Latino race with the Democratic Party. This is due to the perception that
Democrats are more lenient on immigiation. As a result of this racial
resentment and increased racial diversity in the state, the once solid blue state
flipped to red as voting behavior changed. We also see a decrease in split ticket
voting from the state as Texas now ranks 10th in the nation in straight line
voting, or inversely 40th in the nation in split ticket voting (U at Austin 2014).
This lends support to our hypothesis that less racial diversity leads to more
split ticket voting.

Further, the Texas example provides a way to imptove our future
research. For our project we exclusively looked at African Americans as the
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minotity group, but we have seen that this pattern of behavior extends to other
racial minority groups and other geographic areas, We could potentially look at
other time petiods if the data is available. For example we could look at
European immigrants in the New York area in the 1900s, or Asian immigtants
in California in the mid-1800s to see if this pattern continues, or if our political
structure was too young to exhibit high levels of ticket splitting.

CONCLUSION

The data collected does not support our coal hypothesis. Instead, we
found that coal unions and the UMWA support the Democratic Patty on the
federal level. Additionally, we discovered that coal unions have not had an
effect on Kentucky voting patterns in recent history.

The data collected did support our racial diversity hypothesis. When
Kentucky was compared historically (1950-present) with the former
Confederate States of America, Kentucky was found to have, on average, less
racial diversity and greater split-ticket voting,

This study gives us insight into a possible explanation for the Kentucky
phenomena: low racial diversity. Further research should be conducted to see if
racial diversity truly is a significant explanation for why Kentuckians split-ticket
vote at a high rate,
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Timing is evetything, especially to a developing state. This paper
highlights the changes that time required Kentucky to make in order to gain

her statehood and then ensure that she would contnue to prosper as time .

passed. Kentucky gained a lot of wisdom during her first fifty-eight years
ranging from how to elect our Governor to whom this state should remain
loyal to — a question that in 1792 was quite conflicted. Reviewing the two
documents that began shaping Kentucky into the state she is now is just one of
the ways to appreciate this beauriful and unique Commonwealth, This study is
set to compare the first and second constitutions of Kentucky. This
examination will place the analysis of these constitutions in the historical
context of eatly Ametica and the founding of Kentucky, as well as the English
Common Law tradition that is foundational. This study will also evaluate the
significant changes and consistencies as well as the politics of change between
the two consttutions.

BACKGROUND OF KENTUCKY HISTORY

In 1792 Kentucky broke away from the state of Virginia and formed its
fitst constitution in order to gain statehood. When approved by the U. 8.
Congress, Kentucky then became 15% state in the expansion of America.
However, what most people do not consider is that Kentucky really had to
strive to join the Union; for Kentucky had too many close ties with Virginia to
make disengagement an casy task. The most rigorous challenge proved to be
the people of Kentucky themselves, for they could not decide the appropriate
way 10 leave Virginia. The populists preferred a separation through Congress —
or since that was now impossible, an “unconditional” separation without the
consent of Virginia — that would put them in control of the district and enable
them to redistribute the land granted by Virginia. The establishments, on the
other hand, wanted a “constitutional” separation through Virginia that would

! This paper, which won the Abdu Rifai Award at the 2015 KPSA, was sponsored by
Dr. Michael Hail.
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leave them in power to prevent a partisan redistribution of land? So what
Kentucky really struggled with was land and not the idea of joining the Union.

Kentucky’s first Constitutional Conwvention was held in Danville,
Kentucky due to the convenience of the location (for Virginians) from 1784 to
1792. The first constitution was an eighteen-page document carefully crafted
and developed to become Kentucky’s first constitution? Isaac Shelby was
elected Kentucky’s first Governor and it was no sutptise. On May 17, 1792 it
was completed and then Kentucky became the 15% state on the first of June#
Electing Isaac Shelby before Kentucky was a state is just one example of the
cagerness Kentuckians had for independence. In examining Kentucky’s first
constitution one can easily see that Virginia and Gteat Britain heavily
influenced the document.® Though interestingly enough, at this time Kentucky
was filled with people who were not born inside the state — there were multiple
influences ranging from the other 14 states to European countties. But as for
Britain’s influence, there is only one person who has the sole powet (the King
of England), and with America the Bill of Rights is discussed in great derail.s
This ultimately meant that she was going to have numerous ties to numerous
bodies — Virginia who is the mother state, Gteat Britain, and America. This
seems like too many ties for a new state to have, to whom does Kentucky
remain completely loyal? One will observe that thtough each constitution
Kentucky has adopted and the changes that come with time, she has always
temained devoted to the United States Bill of Rights and the thought of
personal freedom that America offers. This loyalty has been proven strong
ovet the years as one will see throughout this papet, for she quickly severed the
ties that were holding her back from maturing.

KENTUCKY’S FIRST CONSTITUTION, 1792

Drafted by George Nicholas and mostly adapted from the Pennsylvania
constitution of 1790, and with influence from the US. Bill of Righs,
Kentucky’s first constitution proved to be very unique. In Article VIII, Section
7 Kentucky shows its adherence to Virginia for it is stated that the compact
with the state of Vitginia, subject to such alterations as may be made therein,
agreeably to the mode prescribed by the said compact, shall be considered as

2 Watlington, Patricia. The Partisan Spirit: Kentucky Politics, 1779-1792. New York:
Atheneum, 1972,

3 Kleber, John E. The Kentucky Encyclopedia. The University Press of Kentucky,
1992.

* Hartison, Lowell H. Kentucky’s Governors, Lexington: University Press of Kentucky,
2004.

5 Wood, Gordon. The Creation of the Ametican Republic 1776-1787. New York:
W.W. Norton & Co., 1969.

¢ Kleber, fohn E. The Kentucky Fncyclopedia. The University Press of Kentucky
1992, ’
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part of this Constitution.” In continuity with the colonial powers of Govetnor
under Great Britain, only the Governor had sole executive power — there is no
one else sharing the tesponsibility in 1792. The supreme executive power of
this Commonwealth shall be vested in a Governor.® The use of the word
“supreme” is the key word showing loyalty to English Common Law and
consttutional tradition.

It is now important to note that the ratio for Representatives to Senators
is 1 to 4 is this document, and in Article X1I, Section 23 the right to bear arms
has been enumerated, instead of being combined with another right showing
its importance to the state of Kentucky. This is another place whete Kentucky
proves her allegiance to the United States as well. 'The age limit also varies
from the first to second constitution — the Govetnor is tequired to be at least
thirty years of age, while in the second constitution the Govetnor must be at
least thirty-five years of age. Residency requitements for the candidates also
incteased from one constitution to the next, going from two years to six years.
An intriguing form of the constitution is the increase in the age limit because
Isaac Shelby was forty-two when he became the first Governor, and James
Garrard was forty-seven when he became our second Governor. Neither of
these men wete close to thirty years of age, so why was the age limit increased
by five years in 17997 Shelby and Garrard were not the young and ambitious
men that would requite a need for age limits to be increased; nonetheless,
Kentucky would need men of maturity and respectability that the age provision
would ensure. :

- Most importantly though, is the rarity of the selection of Governor. This
special constitution has stated that the Govemor is to be selected by the
Kentucky Electoral College — an election technique completely unique to
Kentucky. The goal was to elect our Governor the same way we elected our
President — another tie to the American constitution. Unfortunately, this
uncommon idea proved to be an issue in 1796 when the Kentucky Electoral
College failed to give any of the four candidates for Governor a majority vote,
and instead of declaring the recipient of the plurality of votes the winner,
conducted a second ballot between the two highest vote getters.” Resulting in
the candidate who was originally in second place winning the Gubernatorial
election the second time around. This caused such a controversy it became a
political issue that a2 movement for a new constitution resulted. With this being
said, this is the main reason why the fitst constitutdon only lasted seven years,
and only two years after the 1796 Gubernatorial election. This decision caused
quite a stir throughout the state and brought the Kentucky Electoral College to

7 The First Constitution of Kentucky, 1792.

8 The First Constitution of Kentucky, 1792.

9 Clinget, James C. and Michael W. Hail. Kentucky Government, Politics, and Public
Policy. Texington: University Press of Kentucky, 2013.
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an end with respect to Gubernatorial elections. After this election, it took
Kentuckians a little over two years to gather up another constitutional
convention and adopt their new constituton.

COMPARISON OF KENTUCKY CONSTITUTIONS

FIRST CONSTITUTION

House elected by citizens to 2 year terms
and Senate elected by electors to 4 year
terms

Governor elected by electoral college

Governor appoints all constitutional
offices with the advice and consent of the
KY Senate

No Lieutenant Governor, Speaker of the
KY Senate replaces the Governor

Governor can call of special session of the
General Assembly and he can adjourn it

Governor has vaeto power, and a 2/3 vote
of both houses is required to over-ride his
veto

House can impeach executive, trial by
Senate and 2/3 for conviction

Tax and Spending action must be initiated
in the House and annual public budget and
expenditure report must be published

Article XTI provided a bill of rights

Amendments can be done only by
convention, and thern, sither after annual
consecutive votes of the citizens, or a 2/3
vote of both House and Senata

Appointed executive branch offices of
Becretary of State, State Treasurer, and
Attorney General.

https://digitalcommons.murraystate.edu/crps/vol3/iss1/9
DOI: 10.61611/2994-0044.1033

SECOND CONSTITUTION

House elocted by citizens to 2 year torms
and Senate elocted by citizens to 4 year
terms

Governor directly etected by the citizens

Governor appoints all constitutional
offices with the advice and consent of the
KY Senate

Lieutenant Governor is elected as is
Governor to 4 tear texm by citizens

Govemnor can call of special session of the
General Assembly and he can adjourn it

Governor has veto power, and a majority
vaote of both houses is required to over-ride
his veto

House can impeach executive, trial by
Senate and 2/3 for cenviction

Tax and Spending action must he initiated
in the House and annual public hudget and
expenditure report must be published

Article X provided e bill of rights

Amendments can be done only by
convention, and then, either after annual
consecutive votes of the citizens

Appointed executive branch offices of
Secretary of State, State Treasurer, and
Attorney General, -
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KEN1UCKY’S SECOND CONSTITUTION, 1799

After the 1796 gubernatorial controversy, it was concluded that there was
a need for a new constitution to resolve some of the kinks that were in the first
one. The next Constitutional Convention was held in 1797 and 1798, meeting
for just twenty-seven days in the summer of 1799,10 During this period it was
decided that a new position needed to be created, the Kentucky Electoral
College needed to be replaced and Kentucky needed to have a more efficient
and fair election system. There were to be new age limits specifically for the
Governor. Interesdngly enough, one will come to notice that most of the
changes from the first constitution to the second constitution mainly happen in
the executive branch — a unitary sovereignty in the executive like the King of
England verses a divisible executive like the American model. The constitution
of 1799, however, retained the major featutes of the original document, Its
principal change, reflecting an interest in greater democtatic control, was the
abolition of the Kentucky Electoral College in favor of ditect election, by voice
vote, of the Governors and Senators. It created the office of Lieutenant
Governor. More power was given to local governments, and the counties
became the most significant agencies of the govetnment, responsible for
taxation, tegulation of business, and patronage. Freed blacks lost the franchise
they had since 1792.11 Our second constitution is when we are introduced to
the position of Lieutenant Govetnor. The Lieutenant Governor is to be elected
for four years the same way as the Governor, and will now be the Speaker of
the Senate; the Lieutenant Governor shall also act as the Governor duting an
impeachment, death, or when the Governor is absent from the state.’2 The
creation of Lieutenant Governor is a further development reflecting republican
influence and fragmenting executive power from that inherited from Great
Britain. Having a Governot and a Lieutenant Governor is a mirror image of
the President and Vice President, and no longer a reflection of the British
coustitutional system. The Bill of Rights is still included in this constitution as
well as the House and Senate elections, which also temained unchanged.
Impeachment of the Executive still belongs to the House with a trial by the
Senate and 2/3 for conviciion. The seat of government is also changed in the
second constrution, moving from Danville to Frankfort where the seat has
remained. This change shows a break from Virginia since Danville was chosen
for the convenience of Vitginians’. The need for our third constitution arose
from a battle between the two major political parties, the Democtars and the
Whigs. The Whigs controlled the governotship, and held the majority in

1¢ Clinger, James C. and Michael W. Hail. Kentucky Government, Politics, and Public

Policy. Lexington: University Press of Kentucky, 2013.

! Kleber, John E. The Kentucky Encyclopedia. Lexington: University Press of
Kentucky, 1992.

12 The Second Constitution of Kentucky, 1799,
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legislature allowing them to dominant Kentucky through every aspect. The
tesult of the Whig domination was an outcry from Democrats Insisting on a
new constitution to prevent this from happening again,

CONCLUSION

This study considers the history, and then looks comparatively at the first
and second constitutions, Further, this study identifies the major changes and
consistencies that occur, The significant finding is that the changes were mainly
to the executive branch and they wete to result in the weakening of the
executive branch, and specifically the office of the Governor. The consistency
in these constitutions is found in the separation of powers, institutional design,
and the Kentucky Bill of Rights.

The comparison of these two constitutions is particularly helpful in
allowing one to see just how special Kentucky is. Electing the Governor using
Kentucky’s Electoral College is just one of the interesting approaches taken
and then changed for the future of this stare, It is also not common for a
constitution to make a five-year change on a gubernatotial age limit, but it is a
change Kentucky made to ensure that the Governor was to remain a
respectable and politically viable position. After all, it has been said, “the
second most powerful man in the United States, after the President of the
United States, is the Govetnor of Kentucky” 13 To fully understand this quote
you must carefully examine Kentucky’s constitations and history; and there is
no better place to begin than a compatison of Kentucky’s first and second
constitutions to see how gubernatorial power in Kentucky is exceptional. The
executive branch underwent the most change over time, allowing for the title
of the second most powetful position in the United States to add to
Kentucky’s uniqueness.

1 Clinger, James C. and Michael W. Hail. Kenmecky Government, Politics. and Public
Palicy. Lexington: University Press of Kentucky, 2013.
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Operation Nudge: How Non-Sovereign

Organizations Gain Quasi-Sovereign Powers
To Solve Public Choice Problems'

Kelly Grenier
Berea College

Captain Crunch, Tony the Tiger, and Toucan Sam are watching you.
Particulatly, they are watching children. With their eyes gazing downward at a
9.6 degree angle, these characters make eye contact with individuals to
encourage feelings of friendliness which will in turn increase the sales of the
-product, It is not that we are “cuckoo for Cocoa Puffs,” but rather that we ate
being covertly nudged to buy these products (Musicus). Ceteal companies ate
not the first to figure this out; we are nudged all day long. Qur behaviors are
encouraged and discouraged through choice architecture. We take the stairs
over the elevator depending on its proximity, we continue to get mass emails
because blocking them would require further action, and the list of daily
nudges continues.

In 2005, the term “nudge” was presented by Cass Sunstein and Richard
; Thaler in their revolutonary book Nudge: Improving Decisions about Health, W ealth,
i ‘ and Happiness. This term called “nudging” refers to “any aspect of the choice
" architecture that alters people’s behavior in a predictable way withour
forbidding any options or significantly changing their economic incentives. To
count as a mere nudge, the intervention must be easy and cheap to avoid.
Nudges are not mandates” (Sunstein, Nudge 6). By their nature, nudges have
not been commonly used by governments who favor mote traditional carrots
and sticks. This is true parily because nudging is 2 new concept and party
because catrots and sticks ate the default options for many governments. Bur,
the method has been used at times and may prove to be mote useful in the
future, particularly for giving non-sovereign entities the ability to carty out
actions. Using a nudge does not mean that an incentive or a detettent cannot
be used, but rather nudging can also help agendas along,

In our modern wotld, the issues associated with public goods have
become an increasing problem. This is in part because of the inability of the
international community to implement Garrett Hardin’s solutdon of “Mutual

! This paper, which won the Abdu Rifai Award at the 2015 KPSA, was sponsored by
Dz, Mike Berheide.
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Coercion, Mutually Agreed Upon” to such problems (Hardin). This papet
endeavors to show that public choice problems may have a pragmatic solution,
When implemented by a non-sovereign organization, nudging is capable of
influencing behaviors of both people and government without passing laws to
make a given behavior mandatory.

In the international community, the issue of who has the power is a ptitne
concern from the realist perspective. To solve public good issues traditional
forms of sovereignty have been desired. Bug, for transnational issues, it is the
international community tasked with solving these issues. However, states have
proven to be reluctant to delegate power to organizations such as the United
Nations (UN). Nudging is a tool able to influence behaviots that is available to
both non-sovereign and sovereign organizations. Futthermore, because of the
nature of nudges, a non-sovereign organization can nudge without limiting or
impeding on a states’ sense of sovereignty.

To illustrate how it is possible for nudging to give these organizations
sovereignty without limiting that of another, examples of nudges are illustrated
later in the paper using the Wotld Health Organization (WHO) and air
pollution as the Intetgovernmental Governmental Organizations (IGO) and
the public good problem. Though the examples in this paper are specific to the
WHO and the public good of air pollution, they are meant to illustrate the
latger idea of how non-sovereign entities can accomplish tasks through
nudging, which were previously believed to need hard power.? This is because
it is in the nature of public good problems to not be completely solved, but
tather controlled to a point when they are not as harmful to humans ot the
environment. It is through liberal paternalism that non-sovereign organizations

can gain quasi-sovereignty to solve the public choice issues challenging the
modern world.

THE RISING PUBLIC GOODS PROBLEM

The problems associated with public goods are not new problems, but
Fhe sevetity at which these problems are occurring today present challenging
issues. Public goods ate goods that ate readily available to all members of the
society (Shively 55). Public goods include oceans, pasture, and air. These are
the goods that one person’s use of it does not restrict another’s use of the

*'This paper is based upon the research I performed for PSC 480: Senior Research
Seminar at Berea College. In the Jarger paper, the case studies were mote inclusive and
dealt with the ideas of political feasibility, details about why the particular solutions
wete suggested for those places, and why the WHO was the organization with the
capabilities to manage such an operation. This paper is meant to illustrate the cote
concept which is nudging gives quasi-sovereignty to non-sovereign organization to
allow them to aid in solving public goods without impeding on the sovereignty of
another sovereignty entity.
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good. Problems with the availability of the good will soon arise because what is
economically rational for the individual is not what is economically rational for
the group as an entitety. This problem was identified by Garrett Hardin as the
“Tragedy of the Commons.”> His solution to the problem was “Muiual
Coercion, Mutually Agreed Upon.” Therefore, a government may impose
regulations to a given community so that it behaves in an agreeable way to the
majority of the citizens. This has proven to be a successful solution to the
problem so long as the public good lies within a given atea of a state.

However, it is crucial to understand that not all public goods lie within the
confinements of a given country’s bordet. These problems are known as
transnational problems because they occur in multiple states. This is a public
choice issue because now the states are the individual actors and what is
economically rational for the individual is not what is rational for the wotld.
The problem then becomes how to resolve the issue because Hardin’s solution
does not work when thete is no one larger government with the authority and
power to ensure that the states act, Finding a pragmatic solution to these global
problems is the focus of this paper. Globalization has led to an increase in the
destruction of public goods, but collective acdon is needed to reduce the
pollutants back to their cridcal mass points. This is where non-sovereign
organizations are needed.

THE ROLE OF THE UNITED NATIONS

The tole of the United Nations (UN) has been to define global problems,
find pragmatic solutions, and encourage interstate cooperation through
communication. However, the body is largely one without formal power. It is
lacking the typical carrots and stick of traditional forms of government and
cannot gain a significant amount of power without impeding upon state
sovereignty. Moreovet, states are reluctant to give the body any power for fear

of diminishing their own. Though this has caused critics to question the use of .

this otganization (Freedman 210), it does not mean that the world can do
without the otganization. In the UN Charter there is no section which
mentions that states need o be concerned about internatonal issues, Instead,
the charter implies that this is the tole of the UN’s General Assembly. This has
led to the creation of specialized agencies. This means that the UN needs to be
able to use methods beyond hard power to enact change.

In general, the solutions to problems are most effective when they come
from the level at which they occur (Dietz 1909). Instead of the impractical
solution of a state expanding its duties to deal with transnational issues, it is
time for the rise of the IGO. It needs its own form of sovereignty. While

3 In his papet, he outlined 2 situation where shepherds added too many sheep to a
pastuse to expand their own capital and instead rendered the field useless due to

overgrazing,
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organizations within the UN may provide guidelines for governments to use as
a part of their legislation,* they do not have the power to legislatively carry out
their findings. This creates a problem because states recognize that the
tegulations are needed, but will not implement them for fear of being
economically disadvantaged by not having other states implement the same
measures. Like the individual who needed correction from the state, the states
of the wotld need the authority of a lazger unit. This authority needs enough
powet to aid the problems that arise from public goods.

QUASI-SOVEREIGN POWER

Sovereignty® and the international community has been 2 sore subject in
discussion for states because states do not want to give organizations such as
the UN and other bodies mote power. However, the states also agree that a
neutral coherent body, such as the UN, is a good thing, The term “quasi-
sovereignty” in this setting is used to describe organizations that have
legitimacy and can change policy through the implicit power of influence and
not force, It means that non-sovereign organizations may achieve results by
changing behaviors through means that are not reserved to the sovereign
power of the state. For example, the WHO has declared that it has supreme
authority in the international community over health concerns, yet, it does not
have power. Quasi-sovereign powers resemble sovereign powers enough to be
effective, but are not sovereign powers in their nature. To be quasi-sovereign
means that the organization would need to be able to carry out its authority.
Carrying out its proposed ideals means that a quasi-sovereign organization
would need to have the power to influence governments and individuals to
produce tesults. It is “quasi” because these organizations are not gaining law
making power. But, it is “sovereign™ because it is able to create a system to
encourage a change in bebavior. Howevet, they are obtaining the power
necessary to carry out their goals. To encoutage behavior, non-sovereign
organizations will need to give a nudge.

# The World Health Otganization is an example of a unit that has legitimacy, but no
tangible power. Within the UN, it is the responsibility of the WILO to direct and
cootdinate public health efforts particularly those concerning children’s health and
environmental problems. With its six regional offices and 147 country offices, it has
the capabilities of penetrating a country and it is an organization that has an interest in
the problem. The WHO is controlled by delegates from each of the 194 member
states. This means that at the World Health Assembly (WELA), each country is able to
€xpress its concerns about managing the details of the solutions to the problems. Its
knowledge in the field of health care has given this organization some soft power
because it can influence decisions.

5 The word “soveteign™ commes from the Latin word, Siperanus, meaning supretne
authority. This is still what the word means today to refer to the state’s exclusive ability
to catty out the laws within a state at all stages of the legal process.
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NUDGING

Due to the recent creation of the concept, it has yet to be determined by
scholars who can and cannot be nudged.¢ Nudging appears to work in nearly
every situation because it is versatile in nature. But, it is necessaty to
understand that nudges cannot solve a problem in its entirety. It only can
encourages certain behaviors to a certain extent. However, organizations with
some power over a group of people will find it particulatly useful to aid in
carrying out the goals of the organization because nudging is more politically
feasible. Nudging is a form of implicit power that is permissible for a states as
well as non-sovereign units to exercise. However, in this paper, I will explain
how non-sovereign otganizations, and not the state, enact change through
nudging. My research found that there are three distinct ways that a non-
sovereign organization can nudge. '

THREE TYPES OF NUDGES

The nudges that I am suggesting for IGOs are aimed at two distince
levels. These will be referred to as the micro and macro levels. The structure of
these two types of nudges are designed for any IGO or NGO wishing to
nudge a country to solve a collecive good problem. These nudges take
advantage of the legitimacy that the organization already possesses and allows
solutions to be found without impeding upon a given state’s sovereignty.
However, by having a structure that is designed to influence, IGOs ate gaining
immense power that was previously thought to be unavailable to such
organizations,

The micro level nudges refer to choice architecture designed to influence
the cidzen. There is minimal government interaction for the nudges to take
place. The nudges are designed for the IGO to be able to bypass the
government. Thus, these will give the IGO more power through influence and
it will help to solve public choice problems more quickly. Micro level nudges
can be aimed at three levels: individual citizens; industries; ot, the society as a
whole. The key feature to this level of nudging is that the government is not
involved.

& There exist several arguments against nudging, but I encourage one to think about the
number of dmes each day that we are nudged. It then seems that it is only natural that
govetnments use this method as well. Because nudges are easily avoidable, it is unlikely
that governments could abuse the power as some critics fear.

50



et al.: Complete Issue - Volufne 3, Number 1 (2015)

Kelly Grenier 96

" Midges Fromthe 160 -

- Micra Nudgtes: Rudges Frem i\;mo . me

the (GO with minimal ta 5o R S e IGO0 ey to et

{‘u Government Invalvement ; ! Governments to pasy |

. umedtodirectlyinfloencefor . legislation o nudge citizen to ’
rosuits L B ., . achiove results. o #

 edge
S Githreny,
bderstey,

RET
Policies and
Lepsiation’

L. Sooery

This type of nudge is easier to implement by otganizations that already
have regional offices in place, but it is still possible without this direct presence.
Choice architecture should be used to not encroach upon a state’s sovereignty,
but. stll influence behavior like a law. By choice architecture, it means that the
design of an object influences decisions. Therefore, it is less important that the
non-sovereign organization has a presence in the society, but rather that it has
the monetary funds to implement nudges and build a system with choice
architecture.

Nudges at this level are much broader in nature and requite creativity to
create. Most visual cues operate as a nudge, thus this greatly expands the range
of nudges available. Nudges can be as complex as buildings designed to
encourage individuals to take the stairs and as simplistic as a plate being divided
into sections to encourage healthier choices. This level of nudging can also be
either overt or covert because it is the most flexible of the nudging categoties.
The elasticity of this level is not only on the nudging end, but also who is doing
the nudging. Governments, industties, and non-sovereign entities may all
nudge individuals more easily than they themselves can be nudged.

. The other category is macro level nudges. In contrast, these nudges are
Flesugned to nudge the government system instead of directly nudging the
individuals. From these nudges the outcome can go one of two ways. Either
th‘e government is nudged into passing legislation that may produce cartots and
:sucks or the government is nudged into nudging its individual cidzens
1ndustri_es, and citizens. While government being nudged to pass legislation i;
not a direct nudge, on the macro level it can be seen as such because the scope
being looked at is removed a layer back. However, it is a much puter nudge to
nudge governments to nudge the nudgeable patts of society.

Published by Murray State's Digital Commons, 2015

97 OPERATION NUDGE

There are two principal ways to nudge a government. The first is to create
an elite group of those who pass the legislation that the IGO is suggesting. The
nudge rests in the idea that states are nudged into cteating a system that
improves air quality because they want to join the non-sovereign organization’s
group. The virtue of the membership is what is desited; thetre cannot be an
economic gain or voting power gain for the members, nor a loss in power for
those who are not members. In this way, the nudge does not change the choice
matrix. For those who are able to join, the name should carry enough prestige
that it is desired to joined.” Membership into such a group should be faitly
difficult to obtain, but, not to the extent that governments can be nudged out
of it.

For a non-sovereign organization to be able to use this nudge, they need
to be able to locate the countries that have prestige and are essentially the “cool
kids” of the internatonal community. For example, by having the United
States and Russia join an organizaton, other states will most likely follow
because these countties are leadets in the international community. While there
may have to be an initial incentive for these states to join, these states nudge
other states into joining because of the power of attraction. The non-sovereign
organization does not have to be what is attractive, but rather its members,

Choice architecture can be designed in a way that can both encourage and
discourage behaviors. The nudges that are suggested in the following sections
ate discouraging behavior by encouraging another. Instead of passing a law
stating that only cats with a cerrain fuel economy can be on the road and
posing a fine for those who drive higher mpg cars, nudging might make public
transportation or car pool lanes more available, In this way, it is not
discoutaging, but encouraging, Thus far, I have suggested who should solve
public good problems and how the non-sovereign organizations can gain the
power to carry out the solutions. In the following section, an actual public
good problem will be identified, solutions will be presented, and specific cases
will be looked at. "This will show that even some of the direst of problems can
be remedied through nudging because it is the critical mass point that needs to
be achieved.

NUDGING IN ACTION: AIR POLLUTION AND THE WHO
In the course of this year, 7 million people will die from air pollution
(WHO, Ambiend) and an estimated 3.3 million of these deaths will be children

7 This is 2 nudge that has been used on 2 lower level by the National Wildlife
Federation in the United States. This otganization has a club called Certified Wildlife
Habitats®. This club’s membership is available to anyone who meets the requiretnents
to make their backyard into a wildlife habitat. Thete are no sizeable benefits beyond a -
certificate, yet nearly 200,000 individuals have joined for the prestige of the
otganization.
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under the age of five. In 2013, the WHO released a public statement declaring
that air pollution is carcinogenic to humans (IARC). As elucidated in the study,
thete is a direct link between air pollution and lung and bladder cancer (Straif).
While air pollution effects can be acutely fatal, it can also induce chronic
problems causing people to struggle with respiratoty problems for the duration
of their lives. Air pollution affects the quality of life for many people (Aér
Quality Deteriorating) and causes preventable deaths across the globe. We must
act 10w to encourage better means of production to thwart the increasingly
harmful effects of air pollution,

One of the barriers to reducing air pollution is those who reap the
benefits differ from those who bear the cost. In other wortds, the hierarchy
structute of industry creates a system that allows for the owners of production
to remain unaffected by the pollution they are causing, The majority of air
pollution casualties ate located in poor urban ateas (Hutton). The poot suffer
from this problem both locally and globally because these are the places whete
people cannot afford to make changes to their air quality and are lacking in
education and, thus, awareness of this problem. By having those who produce
the pollutants only reap the benefit and not bear the cost there is little incentive
beyond moral character to amend the situation. The solutions to these
problems must therefore be economical and easy to implement. This is why
nudging is the optimal solution to deal with this public choice issue. The
solutions for the WHO to implement through nudging ate suggested in the
following patagraphs.

MICRO LEVEL NUDGING FOR AIR POLLUTION _

An example of this level of nudging is to use larger recycling receptacles
to encourage recycling. A study of this occutred in the United Kingdom. The
simple program implemented set out recycling containers that were neatly
twice the size of the trash cans and larger than the compost bins. This helps
provide a visual cue to citizens about what they should do with their waste and
how much ate they wasting. Before the onset of the program the recycling rate
was at 29%. When this program was implemented the rate immediately raised
to 60% and sometimes reaches 70%. This shift was caused by the size of the
containers and nothing more (Taker). This plan shows how simplistic the
choice architecture can be to make a difference.

However, beyond the mere size of the recycle receptacle, the proximity
mattets as well. A recent study found that the distance a person must travel to
the nearest bin also influences the frequency of how much an individual
tecycles. A Spanish study showed that an eavironmentally concerned person
normally does not expect to spend more than five minutes travelling with his
or het bags to the selective collection bins. The study found that the majority
of people who separate three or four items spend less than five minutes in
travelling from their home to the point where the bins ate located; ie., the
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efforts (measured as the number of fractions separated at home) of the people
with the recycling habit, are encouraged by the proximity of the bins to their
homes (Gonzilez-Torre).

By having an 1GO implement these nudges, the sovereignty of the
state is still maintained, though an outside force is influencing behaviors. This
solution would be particularly successful in Mongolia where there is a large
problem of plastic burning. The air quality levels in Mongolia are some of the
worst in the woild and one of the key soutces is from the ger region burning
plastic. While the government has attempted to solve the problem, thete has
not been much success. This program would encourage plastic disposal and if
done properly, encourage the burning of healthier substances. However, it
remains a nudge because it remains cheap and easy to avoid.

MACRO LEVEL NUDGING FOR AIR POLLUTION

In this case, the WHO should pass qualifications for states to enter this
elite group such as meeting their air quality standards or passing effective
legislation.? This would not mean that a government has to pass legislation, but
to reach stiict requitements, it most likely would. Then by having other states
take note of the actions performed by a state to improve their own air quality,
it would likely create a system that would encourage cleaner air because there
would become a different hierarchy of states. It is this attraction that creates
the nudge. The WHO’s main office would be the otganization charged with
creating this system.

"This type of nudge would be suited for an area where non-anthropogenic
sources is the main source of pollution. For example, in Qatar there is a large
problem of particular matter from sand storms mixing with anthropogenic
particles mixing and forming a toxic mixture. Qatar is a state interested in
improving its air quality and, thus would want to join an elite group. By having
the roofs of buildings gabled, the air would flow easier and the pollutants could
travel out of the heavily populated areas. The nudge is to join the group, but
the group could make it mandatory for governments to pass legislation
encouraging green architecture.

Related to the idea of an exclusive membership is the second idea of
critical mass. This is to say that there is a certain point when all states will want
to have a group membership because it is easier to conform (Schelling 96). A
practical example of this idea is the concept of Daylight Savings. By switching
the time, people ate nudged into going to bed and waking up “earlier.” What is
really happening is that natural light is more efficient during the new hours, so

8 The European Union (EU) is an example of such a group. States gain some power
from joining, but that is not necessatily the purpose of why they want to join. The EU
is mote about creating a community with the same goals. This is the same intention of

the nudge being proposed.
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there is less of a need for traditional lighting that produces greenhouse gases
and uses resoutces. However, with other countries changing their time, it is
casier for all countries to change their time so that the time changes are not
further skewed (Sunstein, 47). Thete is no cost to do this or not to do this, but
it is easier to change the time as a default because so many other countties are
observing this difference.

If countries were to become not only awate of how they rank in the
wotld, but how well they were nudging, it may have an impact on policies. .
This would be seen on multiple levels from industries to regions to states to
countries. Using this method and comparing regions that are already at odds
with each other should nudge a response. For example, both India and
Pakistan rank top among the worst polluters in the wortld. If the two were
competing to clean the air for the prestige of their country that would be a
nudge to accomplish this task. ‘

This is 2 macto nudge because it is designed at the governmental level and
the nudge is nsed to expose the weakness of the polifical culture as seen on the
wortld stage. There is no economic incentive or deterrent. These nudges
tecognize competition and states desiting to increase their power. From the
realist perspective, states act in their own best interest. The actions of a state
show they are trying to increase their own power. Thetefore, the macro level
nudges are designed to increase power by creating competition and a desire to
be an exclusive country that is ahead of the world’s srandards.

CONCLUSION

This paper demonstrated that non-sovereign organizations ate the rising
form of government in today’s globalized society and that these otganizations
are the most qualified to respond and solve public choice problems. However,
the focus was upon the idea that these otganizations currently do not have the
sovereign powers to make changes, but can gain quasi-sovereign power
through nudging at three different levels. While three selected examples wete
desctibed with one organization managing one public good problem, the
application of the idea is much larger. 'This paper is meant to illustrate for other
scholars that there are various sources of power that need considering before
non-soveteign organizations are thought incapable of enacting change.

Nudging is a useful, but also unique tool available to non-sovereign
entities to implement and enact change for public choice issues. Though it is
versatile, the most astonishing finding of the research is that it can be
petformed without impeding a given state’s ot states’ sovereignty. Quasi-
sovereignty is not complete sovereignty because nudging is not as powerful as
a law, but a change in behavior siill occurs. This type of a solution could work
as a solution to other problems, but it is best for public goods because these
problems do not need to be solved in their entitety. Instead, these issues only
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need to be resolved to the critical mass point where they are no longer harmful
to the citizens of the states o the environment,

This paper demonstrated that, though there are problems larger than the
world has known, they are not unsolvable. Every level of human interaction
can make a difference for the greater good due to the nature of these problems.
Change does not have to come through incentives or deterrents, but instead
through a gende nudge that can be tailored to suit all political cultures.
Furthermore, while nudging gives power to transnational organizations, it does
not give such bodies the power to inftinge upon anyone’s rights. ‘There is no
need to fear such organizations or the changes they implement. Individuals
maintain theit sense of autonomy even when these nudges are present. This is
a new frontier for non-sovereign organizations and a new hope for the
problems that do not observe borders.
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